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ATTORNEYS OF RECORD.

CHAS. E. TAYLOR,
Fairbanks, Alaska,

Attorney for Plaintiffs and Appellees.

JULIEN A. HURLEY,
Fairbanks, Alaska,

J. G. RIVERS,
Fairbanks, Alaska,

Attorneys for Defendants and Appellants.

In the District Court of the Territory of Alaska,

Fourth Division.

No. 3745.

LILLIAN BLANCHE BURNS, and LUTHER
C. HESS,

Plaintiffs,

vs.

CHATHAM GOLD DREDGING COMPANY, a

corporation, and TOM KING,
Defendants.

COMPLAINT.
The above named plaintiffs, Lillian Blanche Burns

and Luther C. Hess, complain of the defendants,

Chatham Gold Dredging Company, a corporation,

and Tom King, and for cause of action against them

and each of them, allege

:

1. That at all the times mentioned in this com-

plaint, the defendant Chatham Gold Dredging Com-
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pany was and is now a corporation, organized and

existing under the laws of the Territory of Alaska,

and was and is engaged in mining, and operating a

dredge on Chatham Creek, in Fairbanks Recording

Precinct, Fourth Judicial Division of Alaska. That

the defendant Tom King was, during said times, and

is now the President and manager of the said cor-

poration, and in charge of its said mining opera-

tions on Chatham Creek, aforesaid.

2. That for many years prior to, and until the

24th day of May, 1933, the plaintiffs herein were

joint owners, and in the possession of a certain four

stamp quartz mill, fully equipped with boiler, en-

gine, stamps, crusher, battery and all other parts,

accessories, appliances and equipment (except motor

power) necessary and convenient for the operation

of such mill, all situated in a two-story substantial,

frame mill building, also belonging to and owned by

these plainti:ffs, and situated on that certain placer

mining claim known and described as Bench claim,

opposite to and adjoining Creek claim No. Two (2)

First Tier, on the right Limit of Chatham Creek in

Fairbanks Recording Precinct, Fourth Judicial Di-

vision of Alaska, all of which said mill and mill

building were of the value of Twelve thousand dol-

lars. [1*]

3. That the said defendant Chatham Gold

Dredging Company is now the owner of the record

title of the said Bench placer mining claim herein-

before described, but that the plaintiffs and their

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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predecessors in interest, ever since the year 1914,

have been, and are now in the quiet, peaceable and

lawful possession and enjoyment of that portion

upon which the said mill building and contents was

located, as lessees and tenants thereof.

4. That on or about the 24th day of May, 1933,

the surface of the ground on Chatham Creek afore-

said, including the valley and hillsides thereof, and

including the area embracing and surrounding the

mill building of plaintiffs, and the area between

the said mill building and the place of operations of

the defendant corporation, was covered with a heavy

growth of tall grass and brush, all of which was

then and there exceedingly dry and inflammable.

5. That on or about the said 24th day of May,

1933, the said defendant Chatham Gold Dredging

Company was operating, or preparing to operate its

dredge on Chatham Creek aforesaid, at a place

about two hundred yards distant from plaintiff's

mill building, and downstream therefrom, and that

the said defendant Tom King was then and there

manager of the said corporation and then and there

in charge of and directing the said work and opera-

tions ; That in order to facilitate the said work, and

for the purpose of preparing the surface of said

ground for dredging, by removing the said grass

and brush therefrom, the said Tom King, as mana-

ger aforesaid, of said corporation, and then and

there acting in its behalf, negligently, and with utter

disregard of the consequences of his acts, then and

there ignited and set fire to the said dry grass and
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brush, and then and there failed and neglected to

take any precaution to control the same or to pre-

vent the said fire from spreading.

6. That the said defendant failed and neglected

to control the said fire, and that the same immed-

iately spread over the said country, and up to and

around the mill building of these plaintiffs, and then

and there consumed and utterly destroyed plaintiff 's

mill building, and destroyed or damaged beyond

repair all of the [2] said quartz mill, including the

engine, crusher, battery, plates, belting, lineshaft,

bull-wheels, feeders, and other parts and accessories,

saving and excepting the boiler and stamps which

were salvaged from said fire.

7. That the said Tom King, Manager aforesaid,

then and there knew, or ought to have kno\\ai of the

extremely dry condition of said grass and brush,

and that it was an extremely hazardous undertaking

to set fire to and ignite the same, without taking

precaution to guard against the spreading of such

fire; That by reason of such gross negligence in

setting out said fire, and the further negligence in

the failure and neglect of said defendants or either

of them to control the said fire, and the consequent

destruction of the said mill building, and the fur-

ther destruction and damage of the said mill and

parts thereof, as aforesaid, these plaintiffs were and

are damaged in the sum of Ten Thousand dollars.

8. That these plaintiffs have been compelled to

employ the services of an attorney to prosecute this
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action, whose services are reasonably worth the sum
of Five hundred dollars.

Wherefore plaintiffs pray judgment against the

said defendants and each of them for the sum of

Ten Thousand dollars, and for attorney's fees as

herein prayed for, together with the costs and dis-

bursements of this action.

CHAS. E. TAYLOR,
Attorney for Plaintiffs. [3]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

Lillian Blanche Burns, being first duly sworn on

oath, deposes and says : I am one of the plaintiffs in

the above entitled action ; That I have read the fore-

going complaint and know the contents thereof, and

that the same is true, as I verily believe.

LILLIAN BLANCHE BURNS.

Subscribed and sworn to before me this 19th day

of April A. D. 1934.

[Notary Seal] CHAS. E. TAYLOR,
Notary Public in and for Alaska. My Commission

expires July 6, 1934.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [4]
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[Title of Court and Cause.]

SECOND AMENDED ANSWER.

Come now the defendants above named and, by

leave of the Court first had and obtained, file this,

their second amended answer to plaintiff's com-

plaint, and admit, deny, and allege as follows:

1.

Admit the allegations contained in paragraph 1

of plaintiff's complaint.

2.

Deny each and every allegation contained in par-

agraph 2 of plaintiff's complaint, and each and

every part thereof.

3.

Admit that plaintiffs are the owners of the bench

placer mining claim described in plaintiff's com-

plaint. Deny each and every other allegation con-

tained in paragraph 3 of plaintiffs' complaint, and

each and every part thereof, except as hereinabove

specifically admitted.

4.

Admit that, on or about the day of May, 1933,

a part of the surface ground of Chatham Creek

was covered with a heavy growth of tall grass and

brush, which was dry and inflammable. Deny each

and every other allegation contained in paragraph

4 of plaintiffs' complaint, and each and every part

thereof, except as hereinabove specifically admit-

ted. [5]
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5.

Admit that, on or about the day of May,

1933, the defendant Chatham Gold Dredging Com-

pany was operating, or preparing to operate, its

dredge on Chatham Creek, and admit that the de-

fendant Tom King was then and there manager

of said corporation, and was then and there in

charge of and directing the work of said cor-

poration. Deny each and every allegation contained

in paragraph 5 of plaintiffs' complaint, and each

and every part thereof, except as hereinabove spe-

cifically admitted.

6.

Deny each and every allegation contained in par-

agraph 6 of plaintiffs' complaint, and each and

every part thereof.

7.

Deny each and every allegation contained in par-

agraph 7 of plaintiffs' complaint, and each and

every part thereof.

8.

Deny each and every allegation contained in par-

agraph 8 of plaintiffs' complaint, and each and

every part thereof.

And for a first, further, separate, and affirmative

answer and defense to plaintiffs' complaint, de-

fendants allege:

1.

That, on or about the 13th day of July, 1931, the

defendant Chatham Gold Dredging Company pur-

chased that certain mining claim known and de-
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scribed as Number Two Above bench, in the first

tier, right limit of Chatham Creek, in the Fair-

banks Precinct, Fourth Division of Alaska, and

the mill building described in plaintiffs' complaint

was situated on said claim at the time said pur-

chase, was a part of the real estate, and then and

there became the property of the said defendant

corporation, and ever since has been, and now is,

the property of said defendant.

2.

That, on the day of May, 1933, and for a long

time prior [6] thereto, the owners of said personal

property in said mill building had negligently and

carelessly allowed the same to remain in said build-

ing, and on the premises of the defendant Chatham

Gold Dredging Company, without authorization

from or consent of said defendants, or either of

them.

And for a second, further, separate, and affirm-

ative answer and defense to plaintiffs' complaint,

defendants allege:

1.

That, on the morning of the 24th day of May,

1933, at about the hour of nine o'clock a. m., the

defendants started cutting brush and piling grass

and burning the same, on their placer mining ground

on Chatham Creek, in preparation for dredging.

That, at the time, it was very calm and no percep-

tible wind was blowing, and the movement of the

air at that time was downstream and in a north-



vs. Lillian B. Burns et al. 9

Avesterly direction. That said burning of said brush

and grass was started about 200 yards downstream

from said mill building of the defendant corpora-

tion, and there was a swale, covered with green and

nninfiammable grass and green willows, between

the ground around said mill building and the ground

where the defendants were burning said brush and

grass. That, shortly after the fires had been started

by the defendants, and between the hour of twelve

o'clock noon and one o'clock p. m. of said day,

the wind started blowing violently from the oppo-

site direction, that is, in a southeasterly direction,

and toward the said mill building. That the velocity

of said wind continuously and rapidly increased,

and the said defendants, through no fault of theirs,

were unable to control said fires, and the same jump-

ed said swale and spread into the thick, tall, dry,

and inflammable brush and grass standing around

said mill building and the rotten and dry timbers

of the trestle at the back of said mill.

2.

That said defendants and their employees made
every effort possible to extinguish said fire, but

were unable to do so, on account of the [7] large

amount of dry, inflammable grass and brush imme-

diatel.y adjoining and surrounding said mill build-

ing and trestle.

3.

That there was no possible way by which the de-

fendants or their employees could know that the

direction of the wind was going to change suddenly
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at the time the defendants were burning said grass

and brush, or that the velocity of said wind was

suddenly going to increase rapidly, and, under or-

dinary circumstances, it would have been impossible

for said fire to burn across said swale and up to

and around said mill building, and the only reason

that said fire did jump said swale, as hereinbefore

alleged, was on account of the sudden change in the

direction of the wind and the sudden increase in its

velocity.

WHEREFORE:
Defendants demand judgment against plaintiffs:

(1) That said action be dismissed and that plain-

tiffs recover nothing by their said complaint.

(2) That defendants recover judgment against

plaintiffs for their costs and disbursements herein,

including a reasonable attorney fee in the sum of

five hundred dollars.

JULIEN A. HURLEY
J. G. RIVERS

Attorneys for Defendants.

United States of America,

Territory of Alaska—ss.

J. G. Rivers, being first duly sworn according to

law, on his oath deposes and says:

I am the Secretary of Chatham Gold Dredging

Company, a corporation, one of the defendants in

the above entitled action and I make this verifica-

tion for and in behalf of said Chatham Gold Dredg-

ing Company, a corporation, as such secretary; I
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had road the within and foregoing second amended

answer ; know the contents thereof, and the matters

and things therein set forth are true, as I verily

believe.

J. G. RIVERS. [8]

Subscribed and sworn to before me, on this, the

ninth day of November, A. D. one thousand nine

hundred thirty four.

[Seal] JULIEN A. HURLEY
Notary Public in and for the Territory of Alaska.

My commission expires June 12, 1937.

Service of the foregoing 2d Amd. Answer by

receipt of a copy thereof is hereby acknowledged

this 9th day of Nov. 1934.

CHAS. E. TAYLOR
Attorney for Pltfs.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Nov. 14, 1934. N. H. Castle,

Clerk. [9]

[Title of Court and Cause.]

REPLY
Come now the above named plaintiffs, and for

reply to the second amended answer of the defend-

ants, admit, deny and allege as follows:

1. As to the first affirmative defense contained

in said answer, these plaintiffs deny each and every

allegation contained in paragraphs 1 and 2 thereof.
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2. Replying to the second affirmative defense,

and to paragraph 1 thereof, plaintiffs admit that the

defendants cut, piled and burned brush on Chatham

Creek on the date therein set forth, but they deny

each and every other allegation contained in said

paragraph 1.

3. That as to paragraph 2 of said second affirma-

tive defense, these plaintiffs have no knowledge or

information sufficient to form a belief, and therefore

deny each and every allegation contained in said

paragraph 2.

4. Plaintiffs deny each and every allegation

contained in paragraph 3 of said second affirmative

defense.

Wherefore having fully replied to the said Sec-

ond Amended Answer, plaintiffs pray judgment

against the said defendants as originally prayed for

in their complaint.

CHAS. E. TAYLOR
Attorney for plaintiffs. [10]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

Lillian Blanche Burns, being first duly sworn on

oath, deposes and says: I am one of the plaintiffs

in the above entitled action; that I have read the

foregoing reply and know the contents thereof, and

that the same is true as she verily believes.

LILLIAN BLANCHE BURNS
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Subscribed and sworn to before me this 19tb day

of November, A. D. 1934.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska.

My Comm. expires June 29, 1938.

Due service hereof admitted this Nov. 19, 1934.

JULIEN A. HURLEY
Attorney for

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Nov. 21, 1934. N. H.

Castle, Clerk. [11]

[Title of Court and Cause.]

OBJECTIONS TO PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW.

Come now the defendants above named, by their

attorneys, Julien A. Hurley and J. G. Rivers, and

object to the proposed findings of fact and conclu-

sions of law lodged herein, as follows:

1.

Object to the proposed finding numbered 11, for

the following reasons: That there was no evidence

admitted during the trial that the plaintiffs were

the owners and in the peaceable possession of a

four stamp quartz mill, fully equipped with boiler,

engine, stamps, crusher, battery, and all other

parts and appliances (except motor power), neces-

sary and convenient for the operation of such a

mill; that there was no evidence admitted at the
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trial showing that plaintiffs were the owTiers of a

two story frame building, situate on a portion of

that certain placer mining claim known and de-

scribed as bench claim opposite to and adjoining

creek claim No. Two, first tier, right limit of

Chatham Creek, in the Fairbanks Recording Pre-

cinct, Fourth Division of Alaska; that there was

no evidence admitted tending to prove that plain-

tiffs or their predecessors in interest were lessees

of that portion of said placer mining claim on

which the said mill was located, or that they were

tenants of the owners of said claim; that the only

evidence that was admitted as to the ownership, or

that plaintiffs were lessees of said premises, or that

they were tenants of the owners of said claim, was

incompetent, irrelevant, and immaterial, and not

the best evidence, and the only evidence that was

admitted in this regard was secondary evidence,

without a proper foimdation having been laid for

the admission of the same

2

Object to the proposed finding numbered III, for

the reason that [12] there was no evidence tending

to prove that the grass and brush on the property

of defendants was exceedingly dry and inflammable.

3

Objecf to the proposed finding Numbered IV, for

the reason that there was no evidence tending to

prove that defendants allowed the said fire to get

beyond their control, or that they failed or neglected

to look after said fire, or to keep the same within
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due bounds, or within the control of said defendants,

or that they then and there abandoned the same;

that the evidence clearly shows that, shortly after

the fire had been started by the defendants, the

wind suddenly changed the direction from which it

had been blowing, and started blowing violently

from the opposite direction and toward the said

mill building, and that the velocity of said wind

continuously and rapidly increased, and said de-

fendants, through no fault of their own, were un-

able to control said fire, and said fire spread and

said building was burned, not as a result of any

negligence on the part of the defendants, but on

account of the sudden change in the direction of the

wind and the rapid increase of its velocity

4.

Object to the proposed finding numbered V, for

the reason that there was no evidence that said fire

spread over the said country in consequence of the

neglect and failure of defendants to keep said fire

under control, or that said fire destroyed any mill

building and machinery belonging to plaintiffs.

5.

Object to the proposed finding numbered VI, for

the reason that the evidence admitted at the trial

did not prove that said mill building was of the

value of more than five hundred dollars, or that

the quartz mill and machinery contained therein

and destroyed was of the value of more than one

thousand dollars; and for the further reason that

there was no evidence of any negligence on the part
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of the defendants, or that they failed or neglected

to keep said fire under control, or that they allowed

the same to spread to and around the mill building

of plaintiffs or to set fire thereto, or that the plain-

tiffs were or are damaged in any sum whatever. De-

fendants further object to said proposed finding

No. VI, for the reason that the plaintiffs failed

to prove by a preponderance of evidence that [13]

they were the owners of the property destroyed

by the fire, and, the evidence that having clearly

shown that the plaintiffs were trespassers on the

premises of the defendants, there is no authority

of law by which damages can be assessed against the

defendants by the proof of negligence on their part,

the rule of law being that it would be necessary

for plaintiffs to prove by a preponderance of evi-

dence, in addition to negligence, that defendant

wilfully and maliciously set out said fire and allowed

the same to spread and burn said mill and mill

building.

Defendants object to said conclusions as matters

of law contained under said paragraph numbered

VI, for the reason that there was no evidence of

any kind admitted on the trial warranting such con-

clusions.

Dated at Fairbanks, Alaska, on this, the third

day of May, A. D. one thousand nine hundred

thirty five.

JULIEN A. HURLEY
J. G. RIVERS

Attorneys for Defendants.
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Service of the foregoing Objections by receipt of

a copy thereof is hereby acknowledged this 3 day

of May, 1935.

CHAS. E. TAYLOR,
Attorney for Plfts,

[Endorsed] : Lodged May 3, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Filed in the District Court, Territory of Alaska,

4th Div. May 3, 1935. N. H. Castle, Clerk, by E. A.

Tonseth, Deputy, [14]

[Title of Court and Cause.]

MINUTE ORDER APPROVING FINDINGS
AS PRESENTED BY PLAINTIFFS.

The Findings of Fact and Conclusions of Law

heretofore lodged by the plaintiffs thru their attor-

ney, Charles E. Taylor, Esq., and the Objections

thereto lodged by the defendants thru their attorney

Julien A. Hurley, having been submitted and con-

sidered by the Court, ORDERED that the Findings

so submitted by plaintiffs be and they are hereby

approved.

Entered in Court Journal No. 19, page 345, May

3, 1935. [15]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause having been regularly brought on for

trial on the 7th, 9th, 13th, 14th, 18th and 19th days

of February, 1935, before the above Court without

a jury, (a trial by jury having been waived by

plaintiffs and defendants), upon the Complaint, the

Second Amended Answer of the defendants and

plaintiffs' Reply thereto; the plaintiffs appearing

by their attorney, Chas. E. Taylor, and the defend-

ants appearing by their attorney, Julien A. Hurley,

Esq., and the testimony of witnesses in behalf of the

respective parties having been heard, together with

the arguments of respective counsel, and the Court

having considered the same, does now make and file

herein its Findings of Fact and Conclusions of Law,

as follows:

I.

The Court finds that at all times mentioned in the

Complaint, the defendant, Chatham Gold Dredging

Company, was and is now a corporation organized

and existing mider the laws of Alaska, and was and

is engaged in mining and operating a dredge on

Chatham Creek in Fairbanks Eecording Precinct,

Fourth Division of Alaska. That the defendant,

Tom King, was, during said time, and is now the

president and manager of the said corporation and

in charge of its said mining operations on Chatham

Creek aforesaid.
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II.

That for many years prior and up to tlie 22nd day

of May, 1933, the plaintiffs, Lillian Blanche Bnrns

and Luther C. Hess, were joint owners and in the

peaceable possession of a four stamp quartz mill,

fully equipped with boiler, engine, stamps, crusher,

battery and all other parts and appliances (except

motor power) necessary and convenient for the

operation of such mill, [16] all being situated in a

two-story frame building belonging to said plaintiffs

and situated on a portion of that certain placer

mining claim known and described as Bench claim,

opposite to and adjoining Creek claim No. Two (2),

First Tier, Right Limit of Chatham Creek in Fair-

banks Recording Precinct, Fourth Division of

Alaska. That the plaintiffs and their predecessors

in interest were lessees of that portion of said

placer mining claim upon which the said mill build-

ing was located, and were tenants of the owners of

said claim,

III.

That on or about the 22nd day of May, 1933. the

surface of the ground on Chatham Creek aforesaid,

including the valleys and hillsides thereof and in-

eluding the area surrounding the said mill building

of the plaintiffs' was covered with a heavy growth

of tall grass and brush, all of which was then and

there exceedingly dry and inflammable.

IV.

That on or about the 22nd day of May, 1933, the

said defendant, Chatham Gold Dredging Company,
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was preparing to operate its dredge on Chatham

Creek aforesaid at a place about 200 yards distant

from plaintiffs' mill building, and that the said de-

fendant, Tom King, was then and there manager of

said corporation and was then and there in charge of

and directing the said work and operations. That

in order to facilitate the said work the said defend-

ant, Chatham Gold Dredging Company and the said

Tom King, then and there acting as such manager,

ignited and set fire to said dry grass and brush for

the purpose of clearing said land preparatory to

mining the same, and then and there allowed the said

fire to get beyond their control and then and there

failed and neglected to look after the said fire or

to keep the same within due bounds or within the

control of said defendants, and that they then and

there abandoned the same.

V.

That in consequence of the neglect and failure of

the said defendants to keep the said fire under con-

trol, the said fire spread over the said country and

up to and around plaintiffs' mill building, and

totally consumed and destroyed the said quartz mill

and machinery therein contained, and damaged [17]

the same beyond repair, saving the Mortar boxes

and stamps which were salvaged from said fire.

VI.

The Court further finds that the value of the said

mill building so destroyed was the sum of One

Thousand Dollars ($1000.00), and that the value of
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tlie quartz mill and machinery contained, therein

and destroyed as aforesaid was Three Thousand

Dollars ($3000.00), and that by reason of the neg-

ligence of the said defendants in failing and neglect-

ing to keep said fire under control, and in allowing

the same to spread to and around the mill building

of the plaintiffs and setting fire thereto; that the

plaintiffs were and are damaged in the sum of Four

Thousand Dollars ($4000.00).

Wherefore, the Court concludes as matters of law,

that plaintiffs are entitled to a judgment of this

Court against the defendants, Chatham Gold Dredg-

ing Company, and Tom King, and each of them, in

the sum of Four Thousand Dollars ($4000.00), and

the costs of this action, including a reasonable

amount for attorney's fees together with the costs

and disbursements of this action, and that judgment

of this Court should issue accordingly.

Dated : Fairbanks, Alaska, May 3d, 1935.

E. COKE HILL,

District Judge.

Due service hereof admitted this 25 April, 1935.

JULIEN A. HURLEY, (G)

Attorney for

[Endorsed] : Lodged Apr. 30, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. Filed in the Dis-

trict Court, Territory of Alaska, 4th Div. May 3,

1935, N. H. Castle, Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 345. May

3, 1935. [18]
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[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
FILE MOTION FOR NEW TRIAL AND
GRANTING AN EXCEPTION.

On the oral motion of Julien A. Hurley, Esq., at-

torney for defendants and good cause appearing to

the Court, ORDERED that time to file motion for

a new trial in the above entitled cause be and the

same is hereby extended to and including Friday,

May 10th, 1935.

Exception taken by Mr. Hurley and allowed by

the Court to the Order made and entered May 3rd,

1935, overruling defendants' objections to the Find-

ings proposed by plaintiffs ' counsel, Mr. Taylor.

Entered in Court Journal No. 19, page 347. May
6, 1935. [19]

[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME AND
FIXING AMOUNT OF SUPERSEDEAS.

On oral motion of Julien A. Hurley, Esq., attorney

for defendants, Mr. Chas. E. Taylor, thereunto

consenting, ORDERED that defendants have thirty

days' additional time in which to prepare and file

proposed Bill of Exceptions, to-wit: to expire July

15th, 1935.

Further ORDERED that the amount of the

Supersedeas bond be fixed at the sum of $5,000.00,

Mr. Taylor thereunto consenting.

Entered in Court Journal No. 19, page 390. Jun.

13, 1935. [20]
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AMENDED BILL OF EXCEPTIONS.

BE IT REMEMBERED, That upon the 7th day

of February, 1935, the above entitled matter came

on regularly for trial, upon the complaint, the

second amended answer, and the reply thereto, the

plaintiffs appearing by their attorney, Charles E.

Taylor, and the defendants appearing by their at-

torneys, Julien A. Hurley and J. G. Rivers, and the

following proceedings were had, to-wit

:

The plaintiffs, in order to prove the allegations of

their complaint, called as a witness the plaintiff

LILLIAN BLANCHE BURNS,

who, being first duly sworn, testified as follows:

My name is Lillian Blanche Burns, the widow of

William T. Burns. I reside in Fairbanks and have

resided there about eleven years. I lived on Chat-

ham Creek, Fairbanks Recording District, from

August, 1913, to about August, 1914. I was living

with my husband at that time. He was engaged in

the mining business and owned mining property on

Chatham Creek and Little Eldorado Creek. The

property on Little Eldorado was placer and that

on Chatham quartz. Joe Henderson and Mr. Scraf-

ford were owners with him in the quartz properties

on Chatham Creek, and they owned about 19 or 20

claims. Afterwards, Mr. Hess, my co-plaintiff, be-

came an owner. The name of the co-partnership of

my husband, Henderson, and Scrafford was the

Chatham Mining Company, a co-partnership. This



24 Chatham Gold Dredging Co.

(Testimony of Lillian Blanche Burns.)

co-partnership operated the quartz claims on [21]

Chatham Creek from about some time in 1911 until

1914. My relation with the partnership was that I

usually kept the books, although, after Mr. Hess

came into the business, he helped me with them.

I remember the building of the quartz mill on

Chatham by my husband. To the best of my knowl-

edge it was built on bench claim No. 2, opposite

No. 3. This mill was on our property.

Q. Whose property was it on?

A. Well, the lease was from a man by the name

of Mr. Parks. Known as "Shorty" Parks.

Q. Do you know anything about the arrange-

ment they had with Mr. Parks as to the rental, the

occupation, of that ground for mill purposes'?

A. Yes, we were to pay $100.00 a year rental on

a long term lease.

Q. Do you know how long that lease was to run ?

Mr. HURLEY: We object to that as irrelevant,

incompetent, and immaterial. Not the best evidence.

The lease itself is the best evidence of the term.

The COURT : If it was in writing, yes.

Mr. TAYLOR : Q. I will ask you, Mrs. Burns,

if you know where that lease is.

A. I do not, Mr. Taylor. I never saw it, al-

though I know that there was one in evidence.

I think Mr. Parks owned this ground until about

1921 and that it was acquired by the Elliott estate.

I don't know whether Mr. Parks sold the ground

or not. I do know of rental being paid upon this
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ground. It was paid to Mr. Erwin, who was the

administrator of the Elliott estate—Mr. Elliott or

Mrs. Elliott—they were the successors in interest of

Mr. Parks.

Thereupon the plaintiff offered in evidence a cer-

tified copy of a deed from Mr. Parks to Frank El-

liott, which said deed was admitted in evidence and

marked

"PLAINTIFFS' EXHIBIT 1"

Thereupon Mr. Taylor read said deed in evidence

a copy of which is as follows : [22]

46803 U. S. Int. Rev. Stamp $1.00.

KNOW ALL MEN BY THESE PRESENTS

:

That I, Samuel Edwin Parks, of Cleary City,

Alaska, the party of the first part, for and in

consideration of the sum of One Thousand

Dollars $250 of which in cash, balance $750

due June 1, 1916, lawful money of the United

States of America, to me in hand paid by

Frank W. Elliott and Ingvald Hansen, both of

Cleary City, Alaska, the parties of the second

part, the receipt whereof is hereby acknowl-

edged, do by these presents grant, bargain, sell

and convey unto the said parties of the second

part, their heirs, txecutors, administrators and

assigns, the whole of No. 2 Bench Claim, oppo-

site No. 3 Creek Claim, on the right limit of

Chatham Creek, a tributary of Cleary Creek,

a tributary of the Chatanika River, in the Fair-
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banks Recording District, Territory of Alaska,

together with all buildings thereon, which in-

clude one double cabin, one single cabin, boiler-

house and log cache, also flume, trestle, ditch

and water rights ; all flume boxes north of single

cabin, together with the Mill Site, now leased I

by the Chatham Mining Company, on the upper

corner of the claim, and the rent thereof $100

per month, the first payment of said rent to

the parties of the second part becoming due

on the First day of July, 1916.

TO HAVE AND TO HOLD, the same to the

said parties of the second part, executors, ad-

ministrators and assigns, forever. And also does

for their heirs, executors and administrators,

covenant and agree to and with the said parties

of the second part, their executors, administra-

tors and assigns, to warrant and defend the sale

of the said property, goods and chattels hereby

made unto the said parties of the second part

their executors, administrators and assigns,

against all and every person and persons whom-
soever lawfully claiming or to claim the same.

IN WITNESS WHEREOF, I have here-

unto set my hand and seal the Fourth day of

October in the year of our Lord one thousand

nine hundred and Fifteen.

[Seal] SAMUEL EDWIN PARKS.
Signed, Sealed and Delivered in Presence of

FRED CREWE
R. A. SMITH.
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United States of America,

Territory of Alaska—ss.

THIS IS TO CERTIFY that on this Fourth

day of October, A. D. 1915, before me, Fred

Crewe, a Notary Public in and for the Terri-

tory of Alaska, duly commissioned and sworn,

personally came Samuel Edwin Parks, of Cleary

City, Alaska, to me known to be the individual

described in and who executed the within in-

strument, and acknowledged to me that he

signed and sealed the same as his free and

voluntary act and deed, for the uses and pur-

poses therein mentioned.

WITNESS my hand and official seal the day

and year in this certificate first above written.

[Seal] FRED CREWE
Notary Public in and for the Territory of

Alaska, residing at Cleary City, Alaska.

My commission expires January 12, 1919.

Filed for record: May 27, 1916 at 20 min

past 10 a.m. John K. Brown, Recorder, by G.

V. Creamer, Deputy.

United States of America,

Territory of Alaska,

Fairbanks Recording District—ss.

I, Geo. W. Albrecht, Commissioner and Ex-

Officio Recorder in and for the Fairbanks Re-

cording District, Fourth Division, Territory

of Alaska, hereby certify that the above and
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foregoing is a full, true and correct copy of

Instrument No. 46803 of the records of said

Fairbanks Recording District and the file marks

thereon.

Witness my hand and official seal this 4th

day of February, 1935.

[Seal] GEO. W. ALBRECHT,
Commissioner and Ex-officio Recorder.

By BETTY BILLSON MULROONEY,
Deputy Recorder.

(Recorded in Vol. 20 of Deeds, page 223.)

[23]

I believe that Mr. Elliott was drowned when the

** Sophia" went down and Mr. Guy B. Erwin was

his administrator. I discussed with Mr. Erwin the

matter of the payment of rent of this property

at the time the work was done. We paid the rental

quite often in representation work. It was always

paid up until 1925 or 1926. I think about 1925 was

the last time my brother did the representation

work. My brother is Herbert Miller, and he was

authorized to do business for me in connection

with this mill. He was more or less my agent.

The mill itself occupied a building about 35 x 40,

and then we had a kitchen built on the side, to house

the men when we were operating. That would make

it something like 40 x 50. And then there was a

trestle extended out on one side about 50 feet, so,

in all, the mill site would take quite a sizeable

building. To the best of my knowledge there was
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about 75,000 feet of lumber in the building, but I

would not be the best judge of that. The mill itself

cost somewhere in the neighborhood of $5,000.00;

it was a Joshua Hendy. It was a complete mill.

Q. How long did the Chatham Mining Company

operate this mill?

A. Well, we left there in August or the latter

part of July, 1914.

Q. When you say "we" left, whom do you

mean ?

A. Mr. Hess, my husband, and I. We moved

from there down to Little Eldorado.

Q. What happened to the mill after that? Did

you rent it or lease it to anj^body?

A. At different times it was leased.

Q. Who occupied the mill, or used it, to your

knowledge ?

A. You mean for milling'?

Q. Yes, for milling.

A. My brother and my brother-in-law had it

at one time for custom milling. I am not sure when
they had it, but it was after my husband's death, I

believe. Mr. Robinson had it leased at one time for

milling, after 1931. I can not recall anybody else

who leased the mill. I know [24] about the living

quarter in that mill. It was usually occupied. Mr.

Reese and Nils Giske and another party that I

don't recall right now. Mr. Giske was occupying

it at the time it was burned. I distinctly remember
giving Mr. Reese the right to occupy this mill,
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that is, as far as my right went, and we referred

him to Mr. Hess. I imagine I gave Mr. Giske the

same right.

I was not present at the time the mill was de-

stroyed. I know it was destroyed. I know Mr. Tom
King and have known him for a good many years,

just a casual acquaintanceship. Mr. King is the

manager of the Chatham Dredging Company. I

had a conversation with Mr. King, I imagine some

3, or 4, or 5 years, practically, before the burning

of the mill, in regard to the mill and the mill build-

ing. It was in the Model Cafe, as I remem])er it.

Louis Larson, Mr. King, and myself were present.

The substance of the conversation was that Mr.

King offered me $500.00 for the liunber that was in

the mill—I think it wa.s more the trestle work per-

haps—and he made the comment that it was decayed

and it would be to my interest to dispose of it. I

didn't accept the offer, because, I told him, we
intended to use the mill. I have had many conver-

sations with Mr. King since the burning of the mill.

Most of the time he came to my place. At one time

he was at Mr. River's office. I understood Mr.

Rivers was an owner in tlie Chatham Mining dredge,

and he thought that he would get some sort of a

settlement, I suppose.

We have exercised control over the property with-

in the last two or three years in taking care of it

and leasing it. We leased it to a party of four in

1932. This party consisted of my brother, Herbert
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Miller, Fred Kubon, and my two sons. This lease

was in existence at the time of the fire. My husband

died February 24, 1921, His estate was probated.

He made a will.

Thereupon the plaintiffs offered in evidence

''PLAINTIFFS' IDENTIFICATION 2,"

being an order settling the final account and for

distribution in the matter of the estate of William

Thomas Burns, deceased, duly certified to be a

true copy by Geo. W. Albrecht, Commissioner and

ex officio [25] Probate Judge. To which offer the

defendants objected by and through their attorney,

Julien A. Hurley, on the groimd that the same was

irrelevant, immaterial, and incompetent, that it

does not tend to prove any of the issues in the case,

and there is no evidence that there was any title

of this property in Mr. Burns. Which objection

was overruled and the order was admitted in evi-

dence. To which ruling Mr. Hurley then and there

excepted and the exception was duly allowed by

the Court.

The pertinent portion of said order settling final

account and for distribution is as follows:

''Now, therefore, it is ordered as follows,

to wit:

(1) That the final account of said execu-

trix be, and it is hereby, in all respects approv-

ed and allowed by this Court;



32 Chatham Gold Dredging Co.

(Testimony of Lillian Blanche Burns.)

(2) That there is hereby distributed to

Lillian Blanche Burns, surviving widow of

William Thomas Burns, the above named de-

cedent, all the property of said decedent of

which he died seized, whether the same be real,

personal, or mixed, and all the following de-

scribed real estate and mining property is

hereby ordered distributed to said Lillian

Blanche Burns, to wit: All the Idaho associa-

tion placer mining claim on the Chatanika

Flats; all the undivided interest of decedent in

the Oregon placer mining claim on the Chata-

nika Flats; all the undivided interests of the

decedent in the Yakima association placer min-

ing claim on the Chatanika Flats; all the un-

divided interests of decedent in the quartz and

other properties situate on Chatliam Creek, a

tributary of Cleary Creek and in and to the mill,

house, and other structures, situate thereon;

all said real estate being situate in the Fair-

banks Mining and Recording Precinct, Fourth

Division, Territory of Alaska;

(3) That said executrix forthwith deliver

to said Lillian Blanche Burns all the personal

property of said decedent that has come into

her possession as such executrix or owned by

said decedent at the time of his death

;

(4) That said Lillian Blanche Burns file

with this Court her receipt, for the property

so distributed to her and that thereupon her
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bondsmen be exonerated and discharged from

any further liability."

There was no cross-examination of this witness.

Mrs. Burns was thereafter recalled by the plain-

tiffs and testified that the cost of the mill building

and the foundation would amount to $10,000.00.

Thereupon the plaintiffs read in evidence the de-

position of

LUTHER C. HESS,

theretofore taken under stipulation of the attorneys

for the respective parties, which said deposition

showed that the said Luther C. Hess, before testi-

fying, was first duly sworn to tell the truth, the

[26] whole truth, and nothing but the truth, and

thereupon testified, upon his direct examination,

as follows:

My name is Luther C. Hess, I reside in Fair-

banks and am principally engaged in mining. I

mined on Chatham Creek in this precinct about

1912 and 1913. I don't know whether we were there

in 1914 or not, I would not be certain but I think

so. The nature of these operations was quartz min-

ing. Mr. William T. Burns and L. E. Scrafford,

ordinarily known as "Si" Scrafford were interested

with me. It was a partnership known as the Chatham
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Milling Company. That partnership was fornied

some time in 1912, that is, as far as I was eoueerned.

The partnership of Burns and Scraiford that oper-

ated under the same name, the Chatham Mining

Company, was formed a year or two before. I would

not be certain as to the time it was formed. They

gave me an interest in the partnership for putting

up a certain amount of money. The partnership

at that time owned some quartz claims on Chatham

C-reek and a lease on the millsite and the mill on

that millsite. That millsite was located on bench

claim known as Bench No. 2 on the left limit of

Chatham Creek, No. 2 Above, I think, prol)ably.

It was a leasehold interest. I examined the lease. I

have not the lease now and don't know where it is.

It was in the possession of Mr. Scrafford, a mem-
ber of the iDartnership, at the time I saw it. The

last time I saw it was after I went into the part-

nership, but I would not be certain when it was.

I think probably in 1913. I was looking through

the papers with Mr. Scrafford and the lease was

exhibited to me and I read it over. I don't know
where Mr. Scrafford is now. He left Fairbanks. I

would not be certain of the year, but shortly after

the World War, probably 1915 or 1916.

Q. Have you done anything toward finding or

looking for that lease since that time?

A. I have looked everywhere that I could think

it might possibly be in my papers and have asked

about it from Mrs. Burns. [27]
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Q. You were unable to find it?

A. I have been unable to find it.

Q. Do you remember the contents of that lease?

A. I do.

Mr. HURLEY : We object to that as irrelevant,

immaterial, and incompetent. Not the best evidence.

No proper foundation having been laid for giving

the contents of a written instrument.

Thereupon the Court overruled the objection of

the defendants. To which ruling the defendants

then and there excepted and the exception was

duly allowed by the Court.

Thereupon the witness testified that the lease was

from a man known as "Shorty" Parks,—S. E.

Parks,—he was the owner of the bench claim at that

time.

Q. Who were the lessees?

A. I wouldn't be certain whether the lease was

drawn in the name of the partnership, that is, the

Chatham Mining Company, or whether it ran to

Burns and Scrafford. I am of the impression that

it was to the Chatham Mining Company.

Q. Do you remember the terms of the lease?

Mr. HURLEY: We object to that as irrelevant,

immaterial, and incompetent. No proper founda-

tion having been laid for the giving of oral testi-

mony of the terms of a written instrument.

Which objection was then and there overruled

by the Court. To which ruling the defendants then
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and there excepted and said exception was duly

allowed by the Court.

Thereupon the witness testified that the term of

the lease was for a long period, and "I have the

impression it was fifty years."

Q. What was the consideration or rental?

Mr. HURLEY : The same objection to all these

questions regarding the terms of this lease.

The COURT : Yes, you may have it.

Mr. HURLEY: I am excepting. [28]

The COURT: Exception allowed.

A. The rental consideration was to have been

fifty dollars a year.

The rental, I think, was paid to Mr. Parks by

the company during the period they were operating,

and after operations closed Mr. Parks had trans-

ferred his interest to Mr. Elliott. I know that a

payment was made to Mr. Elliott or to his admin-

istrator. I wouldn't be certain which. I know
that I gave a check for $150.00. Mr. Burns was to

have paid the same amount. That would make
$300.00. I am not certain when that was.

Thereupon Mr. Hurley made the following state-

ment :

"At this time I wish to move to strike out all of

the evidence of the witness Hess regarding the terms

of that lease, for the reason that it is irrelevant,

incompetent, and immaterial, not only for the rea-

son that there is no proper foundation shown that

the written instrument itself is not available,

—
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which is the best evidence,—but for the further

reason that all of this evidence by which he is at-

tempting to give the terms of the lease is mere

vague impression, shown by the witness to have

been gained by him from merely reading the lease

once, years ago, and the only competent evidence

that can be given concerning a lease of this kind

is the actual terms, and the evidence offered is in-

sufficient to prove this instrument."

The COUET (to Mr. Taylor): I am thinking

about the terms of that lease. I would like to hear

from you on that some time later. I will let this

stand at the present time, subject to a later ruling

on that motion of Mr, Hurley to strike, for both

reasons.

Thereupon the witness Hess testified that he did

not know exactly the size of the mill building, but it

was probably 30 x 40 feet, and cost approximately

$14,000.00; that the building contained a 4-stamp

mill for crushing ore, a crusher, and the necessary

equipment for an ordinary stamp-mill; that the

mill was situated on the leasehold of the company,

that is, of the Chatham Mining Company, on bench

claim No. 2 above on the right limit of Chatham

Creek in the Fairbanks Recording District, Terri-

tory of Alaska. [29]

Thereupon Mr. Hurley made the following mo-

tion:

*'I move to strike out that part of the answer

which says 'It was situated on the leasehold of the

company', as being a conclusion of law and not a
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direct answer to the question, and as immaterial,

irrelevant, and incompetent, no foundation laid."

Which motion the Court then and there overruled.

To which ruling the defendant then and there

excepted and said exception was duly allowed by

the Court. The Court said at said time:

The COURT- While I don't consider it proof

of the leasehold, I consider it proof of the place

where the mill was.

The witness Hess further testified that he did

not know the cost of the machinery; that the ma-

chinery consisted of the stamp-mill, a battery of

four stamps, a rock crusher, elevators and feeders

for the stamp-mill,—all the equipment of an ordi-

nary equipped stamp-mill. That it was in full oper-

ation while the partnership continued operations

there. I would not say that the partnership really

dissolved at any time, except that, after Mr. Scraf-

ford left the country, Mr, Burns and myself ac-

quired the interests of Mr. Scrafford in the part-

nership and in the property. Since we quit opera-

tions, the mill has been occupied from time to time

by different persons. There was one room there

that was quite suitable for living in, and a number

of people have asked and have been granted per-

mission to go in there and live in the property.

Fred Robinson was one. Scotty Reese was another

;

and Nils Giske, I think, was occupying the room

there at the time the mill was destroyed, which was

some time in May last year. Mr. Giske was occupy-

ing that with my permission.
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No demand has recently been made upon me by

the Chatham Creek Dredging Company, or upon

Mr. Burns, for any rental of this property. No de-

mand was ever made upon me for the rental of this

property by Tom King or by the Chatham Creek

Dredging Company. Since the fire, I have had a

conversation with Mr. King regarding the burn-

ing of the mill. This conversation was shortly

after the mill was destroyed. It took place on

Chatham Creek. [30] I don't remember that there

was anyone present. I have seen Mr. King seA'eral

times since then and have had some little conver-

sation, but not any extensive conversation. In this

conversation Mr. King explained to me the manner

in which the mill was destroyed, and he said he was

very sorry that the mill had burned, and that, if he

could have prevented it, he would have been per-

fectly willing to have put up five hundred dollars.

Q. Did he say anything to you about that time

about it being the property of the Chatham Creek

Dredging Company?
Mr. HURLEY: We object to this as incompe-

tent, irrelevant, and immaterial.

The COURT: Objection overruled.

Whereupon the defendants excepted, and said

exception was duly allowed by the Court.

A. No sir. Mr. King didn't say anything about

it being the property of himself. I know that I

spoke of the mill as being the property of myself

and Mrs. Burns. It would be somewhat difficult to
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say just what that conversation was. We were talk-

ing about the destruction of the mill and I told

him we had suffered a loss there. That is, the

cost of the mill had been between $14,000.00 and

$15,000.00, and I figured that about $2,000.00 would

put it in its original shape—condition. That there

was very little the matter with the mill, except that

the foundation was weakened. And he replied that

he didn't doubt at all but what it had cost even

more than that, and I talked to him about some

compensation. But he didn't commit himself, ex-

ce]:>t as he remarked that, if it could ])e put back

as it originally was, he would be willing to suffer

the loss himself of $500.00.

Q. In that conversation, Mr. Hess, did you give

him to understand that you were the owuer of that

mill?

:\rr. HURLEY: We object to that as irrelevant,

incompetent, and immaterial.

The COURT : Objection overruled. [31]

Tliereupon the defendants duly excepted and

said exception was duly allowed by the Court.

A. Why, certainly, I spoke of it as "our mill".

Q. He didn't deny it at that time?

Mr. HURLEY: The same objection.

The COURT: The same ruling.

Thereupon the defendants excepted and the ex-

ception was duly allowed by the Court.

A. There was no intimation that there was any

question about the ownership of the mill.
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By saying that I told him that it could be put

in condition for $2,000.00, I meant, before it was

l)urned.

Mr. TAYLOR: That is aU.

Thereupon the witness testified on cross-exam-

ination as follow^s:

This mill was built, I think probably in 1912 or

1911. I was not interested in it then. The money,

I suppose, for the building of this mill was put up

by Mr. Burns and Mr. Scraiford. They were part-

ners in the Chatham Mining Company at that time.

The Chatham Mining Company probably put up the

mill in 1911. I bought into the partnership and

there were then three partners in the Chatham

Mining Company. We owned as three partners until

some time after the War, when Mr. Scrafford left

here and went Outside. He left some obligations

that Mr. Burns and myself had to take care of

and his interest in the partnership and in the prop-

erty was taken over by myself and Mr. Burns. A
suit was brought and we bought in Scrafford's

interest. I think the suit was for $1,500.00 or $1,-

600.00, but I would not be certain about that. That

was money that he ow^ed. I think the suit was

brought by Mr. St. George, but I am not clear

about that. No, let's see,—I guess it was Charlie

Thompson who brought the action against him. I

think his interest in the mill and everything was

sold under execution. I have not looked up that

matter. I think Mrs. Burns and I bought the prop-
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erty at marshal's sale; I wouldn't be certain about

that. [32] We undoubtedly got a deed, and after-

wards patented the property, the mining claims ; the

mining claims that we were mining, not the mining

claim the mill was located on. I bought the interest

in the mining claims that we were mining and the

interest in the mill also. The mill was an adjunct.

It was always considered an adjunct to the mining

property. I don't remember whether it was sold

under execution or not, but the consideration was

supposed to be for Mr. Scrafford's interest in the

I)artnership. I think the partnership owned five

mining claims and the interest in the mill, and the

consideration, as near as I can remember it, would

be $1,500.00 or $1,600.00, as I remember. I wouldn't

be certain about that. We were not mining these

claims at that time. We stopped using the mill for

mining purposes. I think it was probably along

aliout,—that is, as a partnership,—1914. There was

some mining done by Mr, Scrafford himself for

antimony after that. There was not a great deal

of mining done. He took out some antimony. There

was an antimony vein encountered in the tunnel

and some antimony was taken out during the War.

The antimony was not milled. The mill was last

used for milling probably in 1914, that is, as far

as we were concerned. Some ore was milled by cus-

tom,—that is, some people rented the mill after

that, but I wouldn't be certain when that was.

There was not a great deal of milling done after
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1914. I think Fred Robinson did some milling out

there some time, and maybe someone else, after we

quit milling, but that was just a few tons, a com-

paratively small amount.

There have been no improvements on the mill

since 1914. Of course, when the mill w^as used by

other parties it was taken care of if there was

anything wrong. I would not say we have spent

anything in improving the mill since 1914, that is,

not to my memory. I couldn't be sure when the

mill was last used for milling. I have no way of

ascertaining that. Mr. Burns, during his life, was

looking after the property out there more than my-

self. I don't think it was ever used after 1920 for

inilling.

The lease that I have been speaking about was not

recorded. I have searched the records and have

been unable to find it. All I know about it is just

from memory, when I read it years ago. As I said,

I know it was [33] for a long period, and my recol-

lection is that it was for 50 years, but that is my
memory, I wouldn't be certain about that. The

rental in that lease was $50.00 a year. After the

close of the milling I gave Mr. Burns—I think it

was Mr. Burns,—for the payment of rental on the

property, a check for $150.00. That is all I have

paid personally. While the property was in opera-

tion, I assumed and believe that the rental was

paid by the Chatham Mining Company, but at the

present time I do not know anything about that. I
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do not know of my partner ever paying any more

than $300.00. If Mr. Burns ever paid any more,

I don't know it, but I think that is all he paid. I

think, if he had paid any more, he would have

asked me for my part of it. My impression is that,

after 1914, only six years' rental was paid. I never

offered to pay the Chatham Dredging Company
any rental. I was told, at the time the $300 was

paid, that no more payments would be required

unless we operated the mill. Mr. Burns told me
that. Mr. Burns had nothing to do with waiving the

payments of the rent, and neither the partnership

nor I ever offered to pay the Chatham Dredging

Company any rental at all. We never made any

payments on that lease to the Chatham Dredging

Company, and we didn't try to get a lease from
them.

The mill was situated on the claim owned by
Parks and was transferred to a man named Elliott.

Elliott didn't sell the claim. Elliott was drowned
on the ''Sophia". He left two minor children, I

think, who were his heirs. During the course of

the administration, both minor children died, and
their mother, who was ihQ divorced wife of Elliott,

inherited the property, and she transferred it to

the Chatham Dredging Company. That was in

1931. The fire was in 1933. I don't know personally

what the mill cost. I paid $20,000.00 for my one-

third interest, which included a one-third interest

in the mining claims, the mill, and the machinery.
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Mr. Hess testified on redirect examination that

there never was any notice of forfeiture of this

lease given to him.

Thereupon the plaintiffs called

INGVALD HANSEN,

who being first duly sworn testified as follows:

I have lived in this community since 1905. I am

now living in Fairbanks, but I am on Chatham

Creek at the present time. My home is here [34]

in Fairbanks. I know Chatham Creek. I worked

on Chatham Creek in 1915 and 1916. I knew S. E.

Parks, also Frank Elliott. Elliott and I bought

No. 2 bench claim from Parks. There was a mill on

it at the time, which belonged to Burns of the

Chatham Mining Company. At one time there was

$300.00 paid by either Burns or Hess for rental

of the mill site, and at another time $100.00 was

paid. There was a lease for the mill site to Burns

or the Chatham Mining Company. I know that,

because in our agreement with Parks we could

collect the rental for the mill site. I don't know

how long that rent was to be collected. I sold my
interest in this property to Elliott. I knew E. L.

Scrafford. He was on Chatham and was interested

on the Chatham Mining Company. I don't know

where he is now. I don't remember when I last
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saw him. I saw him in 1916, but I might have seen

him since that time, but I couldn't say. I don't

know whether he is in the Territory of Alaska. I

worked in that mill. I never ran any ore through
it. I think the mill was used a little in 1915, but

I am not sure. I guess Scrafford and other mem-
bers of the C'hatham Dredging Company used it;

they were working there at the time I turned over

my interest in this claim to Mr. Elliott, in the

fall of 1918.

On Cross-examination

by Mr. Hurley this witness testified: I sold my
interest to Elliott in 1918, before he was drowned,
and I have not had any interest in the property
since that time. Elliott and I bought from Parks.
I heard about a lease from Parks to some Chatham
Mining Company out there, for the mill. I am not
quite sure that I saw the lease, but it was men-
tioned in our deed to the claim that w^e got from
Parks. I don't think I ever saw the lease. They
paid $100.00 a year rental for the mill site. That
was what they paid us after Elliott and I bought
from Parks. The last payment I know of was in

1918. Elliott collected it. I don't know whether
they paid anything after that.
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Thereupon the plaintiff called

HERBERT MILLER,

who being first duly sworn, testified as follows:

My name is Herbert Miller. I live on Chatham

Creek at present. I [35] am working out there. I

have been in the Fairbanks Precinct about 22 years.

I am familiar with Chatham Creek. I know Blanche

Bums; she is my sister. I also know Luther Hess

and Tom King. I know about the Chatham Gold

Dredging Company. King is presumed to be the

manager of that Company. I was on Chatham in

1913, working for the Chatham Mining Company,

composed of Mr. Scrafford, Mr. Hess, and Mr.

Burns. They were working on Chatham property

but I don't know the name of the claim. They had

between 19 and 20 claims. They had a stamp mill in

connection with that property. It belonged to Mr.

Burns at that time. I worked in the mill one sum-

mer for the Chatham Mining people and then in the

spring of 1913. I and a brother of Mr. Burns had a

lease on the mill to mill custom ore. I took the lease

from Mr. Burns and Mr. Hess. We kept the lease

until the winter of 1914, and the custom ore dropped

off until it was not a paying proposition, so we

gave it up. In 1915 Scrafford took a lease on the

property,—I presume he had a lease on it. He was

taking out antimony and the antimony came out in

such large chunks that he could not sack it at the

mine, and he carried it down to the mill and put it

through the crusher, so he could sack it, and we
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hauled it to Chatanika and shipped it. That was in

the summer of 1915.

The size of the mill building was approximately

40 by 60 feet; built of native lumber. The outside

was dressed lumber, shiplap. The building was

about 30 feet high. It was a Joshua Hendy 4-stamp

mill. The mill was complete, with ore feeder,

crusher, stamps, and at that time, power. I couldn't

say how often I have seen the mill. I have been by

there several times, perhaps a half dozen times.

The witness then testified as to the condition of

the mill when he saw it last. I think the last time

I was in the mill was along about 1926 or 1927. I

have seen the building a few times since, but I was

not in it. The building has been practically occupied

all the time since 1926 or 1927. I have acted off and

on as agent for my sister in reference to this mill.

I know about the payment of rental for this mill

site through doing assessment work on the same

property, that is, on the quartz claim. The [36]

Chatham people could either pay $100.00 or do

$100.00 worth of assessment work. So after Mr.

Burns' death in 1921, I took care of the assessment

work for Mrs. Burns, and in 1922 I did the assess-

ment work on the quartz claims, and also on the

claim where the mill site was, to offset the one hun-

dred dollar payment.

I knew Frank Elliott; he died in 1918, and Mr.

El-win was administrator of his estate. I had a con-

versation with Mr. Erwin, after that year that I did
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the assessment work. I took it up with Mr. Burns

and also with Mr. Hess. I am not sure, but I think

they had spoken to him before, but anyway I had a

talk with him and told him that, from then on, I

didn't think it w^as right for us to have to do any

more work or pay any more cash for the use of the

mill, because we weren't using the mill. He readily

agreed with me not to charge us anything more

for the use of the property or not have to do any

more work unless the mill was used.

Thereupon defendant moved that the answer be

stricken, for the reason that it is irrelevant, in-

competent, and immaterial, and for the further

reason that it is not shown that Mr. Erwin had au-

thority to make such agreement as administrator

of the Elliott estate. Which motion was denied, to

which ruling exception was taken and duly allowed

by the Court.

Q. Mr. Miller, was anything said between you

and Mr. Erwin at that time as to the probability of

your moving that mill ?

Mr. HURLEY: We object to that as irrelevant,

immaterial, and incompetent. Nothing to show that

any conversation with Mr. Erwin was binding on

the heirs of the Elliott estate. Which objection was

overruled by the Court. To which ruling defendant

excepts and exception was allowed by the Court.

A. I told him that, if we had to do any more

work or pay money for the use of the mill site, that

we had come to the conclusion, that is Mr. Hess and
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Mrs. Burns, that we would tear the mill down and

move it off the ground and store it until further

use for it. He said it would not be necessary to do

that. Unless we used the mill he wouldn't demand

any payment. [37]

The witness then testified that he had conversa-

tions with Mr. Tom King as to the cause of the fire.

That there were present at this conversation Mr.
.,

Wackwitz, Mrs. King, and Fred Kubon. I asked

Mr. King how it happened and he told me he set

out a brush fire and it got away from him, and that

he was sorry the mill was burned, but that he did

not figure they were responsible in any way for the

burning. I was just trying to get the attitude from

him, how he felt about it, and the cause of the fire.

At the time he was taking the responsibility for the

burning of the mill himself personally. I spoke to

Mr. Johnson first and Mr. Johnson sent me over to

Tom King. He said Tom King was taking the whole

responsibility for the burning of the mill; that he

had nothing to do with it. I told Tom King that I

was there to get his attitude on how he felt about

any compensation or anything being derived from

the burning of the mill, and I told him that I would

take the matter up. I would go on into town and

tell Mrs. Burns and Mr. Hess about it. He seemed

to be surprised at that time that Mr. Hess had an

interest in the ground. He said he didn't know that

Mr. Hess had an interest in the ground at all. That
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lie thought it was owned entirely by Mrs. Burns;

the mill and the Chatham property entirely.

The witness then testified as to the conversation

he had with Tom King as to how the mill burned.

King said that he set out a fire to burn some brush

he had cut, and after he had set the fire he went on

about his work and the next thing he noticed the

fire was close up to the mill, in fact, so close that

they could not do anything to save it. He stated

that he set the fire and paid no more attention to it.

He said he went on about his work. I believe he

said he was working on a pipeline. Anyway, he went

about his work whatever he was doing and let the

fire take care of itself, and that he went to the build-

ing after it was destroyed. He then testified as to

the condition of the building and the contents. I

went up to the property where the mill had been

situated and found the mill in ruins. Everything

was destroyed. There was none of the building left

standing. The machinery was practically a total

loss. [38] The line shaft was all warped. The

crusher was warped and the plates ruined. Nothing

has been salvaged out of that. I have attempted to

ascertain the cost of replacement and also if we

could salvage that mill by buying new timbers and

bull wheel, and we found out it would be more ex-

pensive to re-condition the old mill than to buy a

new one.

On Cross-examination

the witness testified that the mill was run by steam

power at one time, that is, by a boiler and engine.
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which was located in the mill. That it was not there

when the mill burned down. That the boiler and

engine were moved to Eldorado away along about

1916 or 1917. That there was never another, except

that Robinson put one in. That, at the time of the

fire, there was no power plant there.

Thereupon the plaintiffs called

WILLIAM BURNS,

who being first duly sworn, testified that he was

the son of Mrs. Burns and had lived in Fairbanks

most of his life. That he spent the last two win-

ters there on Chatham Creek and part of the last

summer. We had our headquarters at the mine,

which is right at the head of the creek. That he

knew about the Burns mill. That he had been there

about three times. The first time would be the first

week in November of 1932, before we went up to

the property. I had a lease on the property up

there. My object in going there was that I was so

low in funds that I went in there to see if I could

snipe a little bit, and also to look over it and see if

the mill was in condition when I took this lease,

that we could use it without much trouble or much

expense. Fred Kubon was along with me at the

time. Mr. Giske was living there.

The witness then testified as to the condition in

which he found the mill from his inspection, as

follows : That he knows the Burns mill and had been
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there about three times, and that he had a lease on

the property, and that he went into the mill to look

over it and see if the mill was in condition when he

took the lease ; that so far as he could see there was

nothing missing except the power plant and a few

incidentals consisting of screens for the discharge

of the mortar boxes, oil [39] engine or gas engine of

some type, and amalgam and probably a set of dies,

but nothing of great expense; that he went up and

down the creek two or three times after that, and

passed by the mill, that Mr. Giske was living there,

and that he stopped to talk with him ; that after he

made his examination, he and his partners took

a lease on the property, and had that lease at the

time it was burned; that he visited the property

again after it was burned and made a close inspec-

tion of it at that time, and found that so far as he

and his partners were concerned, the mill was a

total loss. The ore bin was destroyed. The crusher

that sits on top of the ore bin had fallen down some

twenty feet onto the machinery below, and for their

use the crusher was destroyed. The heavy fly wheels

were warped, and the shaft and the two wooden

battery frames which support the iron work of the

stamps were completely destroyed, and the plates

were melted and warped ; the silver had run off and

they were all black, and the line shaft was destroyed.

On Cross-examination

the witness testified that he had examined the foun-

dation under the stamps and that the mortar boxes
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and the stamps rested on a long piece of piling,

something like 25 feet long. That the biggest part

of the foundation of the mill is the ore bin, and the

foundation on which the mortar boxes sat. We esti-

mated it went to bedrock. The ore bin was above

ground.

The plaintiffs thereupon called

FRED KUBON,

who, after being duly sworn, testified as follows:

I am a miner by occupation and am familiar with

that portion of Chatham Creek on which the Burns

mill stands. I have seen the mill three times. I first

went into it in the fall of 1932, "to see if it would

suit our purposes before we went mining on the

Burns property, a little above the mill." I spent

some four hours looking over the foundation and

everything that we could see that was above ground.

That the said witness, Fred Kubon, testified in

substance as follows: That he examined the said

mill in the fall of 1932 to see if it would suit the

purposes of himself and partners before they went

mining on the Burns property and that he found the

same just as good as a new [40] mill for their pur-

poses; that the only parts of the mill missing were

the power for the mill and the screens to the dis-
,

charge of the battery boxes; that he again went on
j

the property after the fire and that there was not a
|

piece of wood left. There was only iron and ma-
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chinery left. That was all. That he found the plates

a total loss, the line shafts bent out of line, all the

woodwork burned out of the bull wheels, and that it

must have been a pretty hot fire; that there was

nothing salvaged.

EARL R. PILGRIM

was then called by the plaintiffs and after being

sworn testified that he was a mining engineer and

had been such since 1922. That he had constructed

five or six different mills and was acquainted with

the cost thereof. He then testified as to the value of

the Burns mill. That he was well acquainted with

the Burns mill and that he considered the value of

the said mill, exclusive of building, fifty-two hun-

dred sixty-seven dollars ($5,267.00), landed at Chat-

ham Creek, and one thousand dollars ($1,000.00)

more for setting it up ; that he had seen the Burns

mill both before and after the fire, and that he con-

sidered the said mill completely destroyed; that

there had been from fifty thousand (50,000) to

eighty thousand (80,000) feet of lumber in the mill

and building.

Thereupon the plaintiffs called

ROBERT HEATH,

who after being duly sworn, testified on the same

lines as Mr. Pilgrim.
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F. C. ROBINSON

was then called by the plaintiff, and after being

sworn, gave the following testimony:

My name is F. C. Robinson, I have lived in Fair-

banks since 1905. I have followed the business of

prospecting, wood sawing, automobile work, and

quartz mining. I have followed the business of

quartz mining at the head of Eldorado, on Cleary,

and in the Chatham valley. I ran my own business

and had a mill in connection with my mining. I

am acquainted with the mill known as the Burns

mill, on the right limit of Chatham Creek. I have

been there at different times. I used and operated

that [41] mill in the year of 1923. I might have used

it for a week, to get ready to mill about 25 tons of

ore, to test some rock that was taken from a prospect

near there. I made arrangements with Luther Hess

for the use of the mill. It was a four-stamp Joshua

Hendy. It didn't have any motor power attached

to it at that time. I supplied the power, put an en-

gine there temporarily. The machinery was all in

place, just as it had been left and it started up

without any trouble; it served my purpose.

The witness then testified as to the character of

the building and the value of the mill and its con-

tents. In substance as follows: that, in his opinion,

it would cost about nine thousand dollars ($9,000.00)

to replace the mill; that before the fire everything

was in good shape for running, except motor power.
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The plaintiffs then called as a witness

NILS GISKE,

who, after being sworn, testified as follows

:

My name is Nils Giske. I have lived in Alaska

since 1905, two years in Circle and the rest of the

time in the Fairbanks district. I put in the years

some on Chatham Creek, some on Coldstream, and

partly in the Delta country. My business is pros-

pecting and mining, placer and quartz. I have done

quartz mining on Chatham Creek. I first went to

Chatham Creek in the summer of 1908. I have

been there ever since said time, off and on, but I was

away sometimes a year or two and went back again.

I am acquainted with the property familiarly known

and described as the Burns mill on Chatham Creek.

There was a 4-stamp Joshua Hendy, 2 batteries. It

was built by Reaves,—I think it was. Bums and

Scrafford had something to do with it. I had an

interest in one mill on Chatham and helped put up

a part of it. I had a quarter interest in the mill.

I am acquainted with the Burns mill building pretty

well. I lived there most of the time, a good part

of the time for eight years anyhow. I made that

my home when I was on the creek. I got permission

to live in it from Herb Miller first, and later from

Mrs. Burns and Hess. That he was living in said

building at the time of and on the day of the fire

;

that he left there about eight [42] o'clock in the

morning and did not return until the afernoon of

the same day.
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The witness then testified as to the size of the

building and the character of the roof and the con-

tents of the building. That the size of the mill

building was thirty feet (30) in width in front and

about forty (40) feet deep, with an addition on the

side of the rear of said building of a fourteen-foot

room, making the mill about 30 x 44; that the mill

in the building was complete, except for a power

plant; that he saw the plates there and they were

readv for use.

E. E. HADDOCKS,

a resident of Fairbanks, was next called by the

plaintiffs, and after being sworn, testified that his

business was that of mining and that he had been

engaged in placer and hard rock mining. That he

had been in the mill on Chatham Creek twice.

That he didn't remember the first time, but it was

when the mill was running, and the last time was

about seven years ago; nobody was occupying it

then.

The witness then testified that he went there to

get the measurements for some battery timbers and

that he made a general examination of the mill at

that time. He then testified as to the contents of the

mill, the condition thereof, the approximate amount

of lumber in the mill, and the replacement value of

said property. That the said mill building con-

tained about seventy-five thousand (75,000) feet of
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rough lumber and about three thousand (3,000) feet

of corrugated iron on the roof ; that the lumber was
worth forty-five dollars ($45.00) per thousand, and

to construct such building would cost forty dollars

($40.00) or fifty dollars ($50.00) per thousand more,

not including freight, and that, in his opinion, it

would cost fifteen thousand dollars ($15,000.00) to

replace the said mill building.

Thereupon the plaintiffs called

CHARLES RODERICK WACKWITZ,

who, being first duly sworn, testified that he had

lived in Alaska since 1912, on Cleary Creek, Eldo-

rado, and Bedrock Creek. That his business was

mining, placer and quartz. That he was familiar

with the property known as the [43] Burns mill.

That he had visited the mill off and on since 1924

or 1925. That he did not remember the mill being

operated; he had just heard that. That he was

calling on Nils Giske when he visited it. That Giske

was living there off and on. That he didn't examine

the stamp mill very closely, but knew the condition

of it and observed that the ground was rather damp

around the stamps. That was in the summers of

around 1930, 1931, and 1932, he believed. That he

remembered the day the mill burned. That he was

on Bedrock Creek, across the ridge, and looked

down and saw some smoke first, and went and told
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Giske. Giske was on Bedrock Creek at our place;

he came there in the morning. I went with Giske

to the mill and we found it smoldering.

The plaintiff thereupon called

DAWSON COOPER,

who, being first duly sworn, testified that he resided

in Fairbanks, was employed by the Independent

Lumber Company, and was familiar with the prices

of lumber in Fairbanks. He then testified relative

to the price of lumber ; that the price of rough lum-

ber in Fairbanks, at the mill, is forty-five dollars

($45.00) per thousand for rough lumber and fifty

dollars ($50.00) per thousand for shiplap.

The plaintiffs then rested.

'

Whereupon Mr. Hurley moved, among other

grounds, as follows:

"I would like to move at this time for judgment

in favor of the defendants, as prayed for in defend-

ants' second amended answer, for the reason that

plaintiffs have failed to prove that they are the

owners of the property which they allege in their

complaint was destroyed by fire."

The Court having heard the arguments of the

respective attorneys on said motion, the motion was

denied, to which ruling of the Court denying said
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motion the defendants then and there excepted and

an exception was duly allowed by the Court.

Thereupon the defendants otfered testimony as to

the ownership of, the claim on which said mill build-

ing and contents M^ere located, and of the estate of

defendants in and to said property, as follows [44]

CHARLES M. PETERSON",

after being duly sworn, testified that he had lived

in Alaska since 1904, and had been engaged in the

business of mining. That he mined on Chatham

Creek in 1922 on No. Two bench right limit. That

he took out some ground underneath the mill. That

it was gravel mining, placer mining. That he had

arranged with Mr. Erwin, who was the adminis-

trator of the Elliott estate, to work this ground.

That Erwin wanted to give him a lease of 99 years

on this property. That he told Erwin he didn't w^ant

that, and asked him for a lease for one year. That

they never had any papers made out, but that he

took a lease for one year and went to work in Janu-

ary 1922. That he worked there until the spring or

summer, the first part of the summer. That he was

to pay Mr. Erwin 10% royalty. That he was to

work out this particular piece of groimd right un-

derneath the mill, that was supposed to be left on

the claim, underneath the Burns mill. That there

was not anybody in possession of this claim or any

part of it at that time, nor during the time that he

was working it. That he had two partners, Fred
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Enright and Swanson. Enright is now in Montana

and Swanson is in Sweden. That there was not

much ground left under the mill, may be 15 or 20

feet square. That the rest of the ground under the

mill had been worked out before he went there.

That he did not know who worked it out. That he

worked all the ground that was left under the mill

and paid the royalty into the bank, turned it over

to the Elliott estate.

On Cross-Examination

this witness testified that he started to mine right

underneath the mill. That there was a shaft right

alongside of the mill. On the lower side about 20

feet is a shaft that was sunk by Mr. Elliott, some-

where around 18 or 20 feet deep. That he started

from this shaft and went right under the mill. My
partners found the timbers. We found gravel and

dirt under there. That he did not run across any

mortar or any cement. That they ran a tunnel from

this shaft right directly up the hill about 30 feet.

That it was all old workings. That the shaft went

to bedrock. That they found an excavation about

8 X 10 or 10 X 12 [45] at the bottom of the shaft.

Thereupon the defendants called

GEORGE WARMBOLD,

who being first duly sworn, testified as follows

:

My name is George Warmbold. I have been
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making my headquarters on Cleary Creek and Dome
for a number of years. I have lived in the Fair-

banks district since 1905, except that I was in the

Tolovana for six or seven years. My occupation has

been prospecting and mining. I was acquainted with

S. E. Parks. Parks is dead. I am familiar with

the mining claim on Chatham Creek, which at one

time Parks owned, known as No. Two bench above

on the right limit of Chatham Creek. I have lived

close by there. I know the quartz mill that was

located on that claim and have been there. I first

became acquainted with Mr. Parks about 1906 or

1907. I had a conversation with Mr. Parks regard-

ing a lease which he had given for a mill site on the

placer claim on Chatham Creek. That must have

been about 1911, I think. I and Parks were neigh-

bors. Parks told me he had given a lease to Scraf-

ford and Burns on some ground, enough to build

a mill on. That the lease was to run for ten years

at a rental of one hundred dollars a year. I don't

remember whether I told Tom King before 1931

about this conversation, but I talked with him about

it, I don't remember whether it was before or after

1931. Mr. Parks told me this was a ten year lease

for the millsite.

On Cross-Examination

the witness testified that the conversation with

Parks took place on Chatham Creek some time

about 1911. We were neighbors and I worked for

Parks at different times. We were together a good

deal. I think his partner, Tom Cunningham, was



64 Chatham Gold Dredging Co.

(Testimony of George Warmbold.)

there when we talked, but I am not sure. I think

Tom is now somewhere in the Alaska Railroad.

Parks told me he had leased some ground to Scraf-

ford and Burns for a mill for a period of ten years

at a rental of one hundred dollars a year. I told

this to Tom King just in an ordinary conversation.

I always knew that the mill stood on Parks 's ground,

and we were talking about the lease at different

times. I can't just say how it came up,—the con-

versation, that is. I happened to tell him what

Parks told me. That conversation was within the

[46] last two years,—since the fire. I am living just

across the creek from the mill.

Then the defendants called as a witness the

defendant

TOM KING,

who after being sworn, testified that his name was

Tom King, that he was one of the defendants in

the action, and that he, Helmer Johnson, and J. G.

Rivers were interested in the Chatham Dredging

Company, but that Rivers did not own a very large

interest and that he and Johnson practically owned

all the stock. That he was one of the stockholders

of Chatham Dredging Company when this claim

was bought on which the mill is located.

Thereupon the defendants introduced in evidence

a deed from the Elliott Estate to Chatham Dredg-

ing Company, which was marked
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"DEFENDANT'S EXHIBIT B",

and is in the words and figures following, to wit

:

''THIS INDENTURE WITNESSETH,
That Edna M. Evert party of the first part for

and in consideration of the sum of One ($1)

Dollars in legal money of the United States of

America to her in hand paid by the Chatham

Dredging Company party of the second part,

the receipt whereof is hereby acknowledged,

has remised, released and forever quit-claimed,

and by these presents do sell, convey, remise,

release and forever quit-claim unto said party

of the second part, and to its heirs and assigns,

the following described premises, to wit : Bench

Claim Number two (2) above Discovery in the

first tier of benches on the right limit of

Chatham Creek, in the Fairbanks recording

precinct, territory of Alaska

Together with all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing, or in anvwise appertaining, and the

reversion and reversions, remainder and re-

mainders rents, issues and profits thereof.

TO HAVE AND TO HOLD, All and singu-

lar the said premises together with the appur-

tenances, unto said party of the second part,

and to its heirs and assigns forever.

IN WITNESS WHEREOF, The said party
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of the first part has hereunto set her hand and
seal the 13th day of July A. D. 1931.

(sgd) EDNA M. EVERT
[Seal]

[Seal]

Signed, sealed, and delivered

in presence of:

State of Wa^hingion,

County of Thurston.—ss.

I, H. V. Solbeck, a Notary Public in and for

said State, do hereby certify that on this 13th

day of July, A. D. 1931, personally appeared

before me Edna M. Evert to me kno^^^l to be

the individual described in and who executed

the within instrument, and acknowledged that

she signed and sealed the same as her free and
voluntary act and deed, for the uses and pur-

poses therein mentioned.

IN WITNESS WHEREOF. I have hereunto

set my hand and affixed my official seal the day
and year in this certificate first above written.

[47]

[Seal] (sgd) H. V. SOLBECK
Notary Public in and for the State of Wash-

ington. Residing at Olympia.

[Endorsed: 69783. Terr, of Alaska Fbks.

Rec. Dist. ss. Received for Record this 3 day
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of Aug 1931 at 1:05 o'clock P , and recorded

at the request of Elmer Johnson in Book 25

of Deeds of Fbks Rec Dist. at Page 336 M R,

Boyd Recorder.]

[Endorsed: No. 3745 Defts Identification"B"

Burns et al Plaintiff vs. C^hathani G. D. Co.

Defendant No. 3745 Defts Exhibit "B" Burns

et al Plaintiff vs. Chatham G. D. Co. Defend-

ant]"

The witness then testified that he did not know,

except by hearsay, that there was a lease on part

of the claim. That he had heard that there was a

lease for ten years on the ground where the mill

stood. That he had heard that from Ed Parks,

the former owner of the ground, and also from Mr.

Warmbold. That he did not remember if the plain-

tiffs ever said anything to him about having a lease

prior to the time that the company purchased the

claim.

On Cross-examination

the witness testified that he had been on Chatham

Creek off and on since 1915. That he had known

Burns, Hess, and Scrafford. That Hess, so far as

he knew, was employed by or interested in the bank

;

that Scrafford was interested in quartz ; and Burns

was interested in quartz and running a stamp mill,

—the stamp mill that was burned. That he did not

know who owned the stamp mill. That he did not

try to find out whom it belonged to. That he did not
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know as a fact that it belonged to Burns, but he

had been told so. That he was also told that there

was a lease there, but he didn't take the trouble

to find out. That at one time he offered to purchase

some lumber from the mill from Mrs. Burns. That

he was under the impression that they owned the

quartz mill and the building, and that he was under

that impression now. That Parks had told him

about a lease. That he was not positive when it was,

either in 1924 or 1925. That Warmbold had told

him about the lease since the burning of the mill,

and that he would not say but that it was spoken

of before, but he would not be positive as to that.

That he was under the impression it was spoken

of before. That he had never told Mrs. Burns or

Mr. Hess to take their mill away from there. [48]

"I started the fire about 100 yards, or a little

better, from the mill; I was working on the Creek

flat, and when the fire got up to that contour

(indicating on map), it was burning that way;

after it had burned down in here (indicating on

map), the wind changed and brought it back, and

it came back here (indicating), and I paid no more
attention to the fire, and the first I noticed was

where I showed you in here, and it came down
here and^ot on the trestle * * *.

'*I could see a little smoke coming up once in a

while, and I went ahead with my work; paid no
attention to it; and the first thing I seen was the

fire up there. I was watching this here where I was
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working, but there was no fire there, only some

coals and smoke." [49]

Thereupon defendants called

HELMER JOHNSON,

one of the defendants, who being first duly sworn,

testified that the members of the Chatham Dredg-

ing Company, at the time they bought this bench

claim No. Two first tier right limit on Chatham

Creek, were King, Rivers, and himself. That Rivers

had some shares in it. That the only knowledge

he had at the time he purchased this claim that

there was a lease on any part of the claim was by

hearsay, and that he thought he had heard it from

Mr. George Warmbold first and from Mr. King

second. That before the company bought the ground

he had heard that it was a ten year lease ; that was

all he heard about it. That he had never seen the

lease and the plaintiffs had never talked to him

about it.

On Cross-examination

the witness testified that he had lived on Chatham

Creek from 1926 up to the present time. That he

did not know the conditions existing on Chatham

before that time. That his first observations on

Chatham were as a member of the Chatham Creek

Dredging Company. That he talked with Warm-

bold about this lease. That he had seen Warmbold
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pretty nearly every day. That he met him some-

times once or twice a week. He had other conversa-

tions in which Warmbold mentioned this lease. He
could not say the year or date. That he thought

the conversation was before the fire, may be it was
in 1926 or 1927, but that he could not state when
this conversation occurred, nor could he state who,

if anyone, was present. That he and Warmbold
would talk about different things, claims and who
owned them, and leases. That Warmbold had been

an old-timer on the creek and that he (Johnson)

liked to find out what he could about several things,

—who owned the ground and so on and so forth,

and it was just in their conversation. That at that

time he had nothing to do with the claim and the

matter of the lease w^as not so much to his interest

either way. Warmbold said he knew of a ten year

lease; that they had a ten year lease; and he didn't

go into details at the time, because he wasn't in-

terested in the claim or in the mill. It probably was
before 1931, but he was not sure. That he could

not tell just when he talked [50] with King about

the lease, but he and King were partners and talked

a lot of things. That he thought King told him that

Burns owned the mill, but he couldn't say exactly

when. That he thought Warmbold told him about

who owned the mill; told him something about Mr.

Hess and Mrs. Burns. That he had never spoken to

INIrs. Burns or Mr. Hess about the mill. That he

had never asked them for any ground rent. That he

had never told them to take the mill away.
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The defendants also called as a witness

BETTY BILLSON MULROONEY,

who after being sworn, testified that she was deputy

recorder of the Fairbanks Precinct and that she

had in her possession the original probate papers

in the Elliott estate. The witness identified the order

settling the final account in the matter of the estate

of Frank W. Elliott, deceased.

Thereupon the defendants offered in evidence

said order settling final account in the matter of

the estate of Frank W. Elliott, deceased, which was

admitted in evidence by the Court and marked

"DEFENDANT'S EXHIBIT C."

The Court granted defendants leave to file a cer-

tified copy thereof, which is in the words and fig-

ures following, to wit:

In the Probate Court for the Territory of

Alaska, 4th Division, Fairbanks Precinct.

In the Matter of the Estate of

FRANK W. ELLIOTT, Deceased.

No. 207

ORDER SETTLING FINAL ACCOUNT.

This matter coming on to be heard on the

twenty seventh day of February, A. D. one

thousand nine hundred thirty, on the final and

supplemental final reports of the administrator

de bonis non of the above entitled estate and

petition for an order for distribution of the

assets thereof to the persons entitled thereto.
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And it appearing to this Court that due no-

tice of the hearing and settlement of said final

report was published for more than sixty days

in the Fairbanks Daily News-Miner, a news-

paper of general circulation, printed and pub-

lished at Fairbanks, Alaska, and that the time

for hearing said final report was fixed for the

twenty seventh day of December, A. D. one

thousand nine hundred twenty nine

;

And it further appearing to the Court that,

before the order of distribution was signed, in

accordance with such report, one of the heirs

of said estate, to wit, Helen Frances Elliott,

died intestate, and that the sole heir at law of

said Helen Frances Elliott, deceased, is her

mother, Mrs. Edna M. Evert, now residing at

Olympia, State of Washington;

And it further appearing, from the final

and supplemental final reports of the adminis-

trator de bonis non that the assets of said

estate in its hands consist of cash in the sum

of $1152.50, and a certain mining [51] claim,

described as bench claim No. Two above Dis-

covery in the first tier of benches on the right

limit of Chatham Creek, in the Fairbanks

Mining and Recording Precinct, Territory of

Alaska, which said claim is of uncertain value

;

And it further appearing from said report

that the total value of said estate, so far ad-

ministered, amounts to the sum of $2,918.57,
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and that the former administrator of said es-

tate was allowed and received a commission of

$100.00 thereon, and a further sum of $50.00

for extraordinary services rendered in connec-

tion with said administration; that the sum

of $1,152.50 in the hands of the administrator

de bonis non is subject to the following charges

and payments, to wit

:

Probate court fees $ 30.00

Nellie K. Wilson, typing and

checking accounts 10.00

Commissions due administrator

de bonis non 56.84

Publication notice of hearing of

final account 25.00

John A. Clark, attorney for adm'r

de bonis non 100.00

Total $221.84

and that, after payment of said accounts, there

will remain in the hands of the administrator

de bonis non, for distribution, the sum of

$930.66;

And it further appearing to said Court that,

at the time of the death of Frank W. Elliott,

his two minor children, to wit, Helen Frances

Elliott, a daughter, aged six years, and Fred-

erick Donald Elliott, a son, aged three years,

were the sole heirs at law of said decedent ; that

the said Helen Frances Elliott and Frederick
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Donald Elliott have since died intestate; and

that the sole heir at law of said children is their

mother, now known as Mrs. Edna M. Evert, who
resides at Olympia in the State of Washington

;

And it further appearing to this Court that

the said Frank W. Elliott, deceased, came to

his death by the sinking of the steamship

"Princess Sophia" in the year 1918, and that,

for several years last past, there has been, and

now is, pending in the Courts outside of the

Territory of Alaska, an action for damages

against the owners of said steamship for the

loss of the life of the said Frank W. Elliott,

but that the outcome of such action and the

duration thereof are problematical and micer-

tain, and that the said action for damages is

the only asset of the estate of said Frank W,
Elliott, deceased, and that there appears to

this Court no good reason why the administra-

tion of this estate should be further prolonged

on account of said action;

Now, therefore, the Court being fully advised

in the premises, it is ordered, adjudged, and

decreed as follows, to wit

:

(1) That the heirs at law of the said Frank

W. Elliott, deceased, at the time of his death

were Helen Frances Elliott, his daughter, and

Frederick Donald Elliott, his son, both minors

;

(2) That, since the death of the said Frank

W. Elliott, both his said son and his said
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daughter have died intestate, and the sole heir

at law of each of said children is their mother,

Mrs. Edna M. Evert, now residing at Olympia,

State of Washington;

(3) That the amount of cash in the hands of

the administrator de bonis non at the time of the

filing of its final report, to wit, the sum of

$1,152.50, is subject to the following charges

and payments, to wit:

Probate court fees $ 30.00

Nellie K. Wilson, typing and

checking accounts 10.00

Commissions due administrator

de bonis non 56.84

Publication notice of hearing of

final account 25.00

John A. Clark, attorney for adm'r

de bonis non 100.00

Total _ $221.84

and that the balance thereof, to wit, the sum

of $930.66, should be distributed to the said

Mrs. Edna M. Evert, sole heir at law of the

said minor children of Frank W. Elliott, de-

ceased; and the administrator de bonis non is

hereby authorized and directed to pay to the

said Mrs. Edna M. Evert the said sum of $930.-

66, being all the assets of the said estate in the
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hands of the administrator de bonis non, after

payment of the charges aforesaid; [52]

(4) That the mining claim hereinabove de-

scribed is the property of the said Mrs. Edna M.

Evert as such sole heir of the said estate

;

(5) That the final and supplemental final re-

ports of the administrator de bonis non be, and they

are hereby, approved and confirmed, and that, on

filing receipts or vouchers, showing payment and

distribution of the said estate as in this order pro-

vided, said The First National Bank of Fairbanks,

Alaska, as such administrator de bonis non, be dis-

charged, and its bond herein released.

Dated at Fairbanks, in the Division and Terri-

tory aforesaid, on this, the 28 day of February,

A. D. one thousand nine hundred thirty.

[Seal] M. R. BOYD,
Probate Judge.

Filed Feby. 28, 1930. M. R. Boyd, Commissioner

and Ex Officio Probate Judge.

United States of America,

Territory of Alaska,

Fairbanks Precinct.—ss.

I, Geo. W. Albrecht, Commissioner and ex officio

Probate Judge in and for the Fairbanks Precinct,

Fourth Division, Territory of Alaska, do hereby

certify that the annexed and foregoing is a true copy

of Order Settling Final Account in the above en-
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titled matter, as the same now appears on file and

of record in my office.

WITNESS MY HAND AND THE SEAL OF
THE PROBATE COURT of the Precinct and Ter-

ritory aforesaid; on this, the 18th day of February,

1935.

[Seal] (sgd) GEO. W. ALBRECHT
Commissioner and ex officio Probate Judge.

(Indorsed: No. 3745 Defts. Exhibit "C" Burns

et al Plaintiff vs. Chatham G. D. Co. et al De-

fendant).

Thereupon the defendants recalled

TOM KING,

who testified on direct examination that the Chat-

ham Dredging Company did the assessment work

on No. Two bench claim first tier right limit on

Chatham Creek ever since and including 1925.

On Cross-examination

this witness testified that the deed was executed on

13 July 1931, and that they had an arrangement

with the administrator of the estate of Frank W.
Elliott, deceased, with regard to doing the assess-

ment work prior to the years that they purchased

the claim. That the arrangement was that they

were to do the assessment work for the right of

putting a ditch across the claim for their ground

below. That this arrangement was made in 1924,

and that they commenced to put the ditch across

the claim in 1925.
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The plaintiffs and defendants having submitted
all their testimony, the attorneys for the respective
parties argued the same to the Court, and thereupon
the defendants moved the Court for judgment in
their favor [53] as prayed for in their second
amended answer, for the reason that the plaintiffs

had failed to prove that they were the owners of
a leasehold interest in and to the said property on
which said mill building was located, as in their
complaint alleged; and for the further reason that
the evidence of the plaintiffs in regard to said
leasehold estate was merely that of a vague im-
pression, and was not sufficient in law to show that
the plaintiffs had a leasehold interest in and to said
property

; and that said testimony as to there being
a lease on said property was merely a conclusion
of the plaintiffs, and was not based on any evidence
showing what the terms of said lease were.

Which said motion was taken under advisement
by the Court, and said motion was thereafter by
the Court overruled; to the overruling of which
said motion the defendants duly excepted and ex-

ception was allowed by the Court.

That, on the third day of May, 1935, the Court
rendered its decision in writing, wherein the find-

ings of the Court were separately stated from the
conclusions of law. That, in said findings, the

Court found as Finding of fact No. 2, as follows:

''That for many years prior and up to the

22nd day of May, 1933, the plaintiffs, Lillian

Blanche Burns and Luther C. Hess, were joint
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owners and in the peaceable possession of a

four stamp quartz mill, fully equipped with

boiler, engine, stamps, crusher, battery, and all

other parts and appliances (except motor

power) necessary and convenient for the oper-

ation of such mill, all being situated in a two

story frame building belonging to said plain-

tiffs and situated on a portion of that certain

placer mining claim known and described as

Bench claim, opposite to and adjoining Creek

claim No. Two (2), First Tier, Right Limit of

Chatham Creek in Fairbanks Recording Pre-

cinct, Fourth Division of Alaska. That the

plaintiffs and their predecessors in interest

were lessees of that portion of said placer

mining claim up on which the said mill build-

ing was located, and were tenants of the own-

ers of said claim."

To which finding as announced by the Court the

defendants excepted and exception was allowed by

the Court.

That, in said Findings, the Court found as Find-

ing of fact No. 6, as follows : [54]

''The Court further finds that the value of

the said mill building so destroyed as the sum

of One Thousand Dollars ($1000.00), and that

the value of the quartz mill and machinery con-

tained therein and destroyed as aforesaid was

Three Thousand Dollars ($3000.00), and that

by reason of the negligence of the said defend-

ants in failing and neglecting to keep said fire
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under control, and in allowing the same to

spread to and around the mill building of the

plaintiffs and setting fire thereto ; that the plain-

tiffs were and are damaged in the sum of Four

Thousand Dollars ($4000.00)."

To which said finding as announced by the Court

the defendants excepted and exception was allowed.

That the Court found as a Conclusion of law as

follows

:

"Wherefore, the Court concludes as matters

of law, that plaintiffs are entitled to a judgment

of this Court against the defendants, Chatham

Gold Dredging Company, and Tom King, and

each of them, in the sum of Four Thousand

Dollars ($4,000.00), and the costs of this ac-

tion, including a reasonable amount for attor-

ney's fees together with the costs and disburse-

ments of this action, and that judgment of this

Court should issue accordingly."

To which conclusion of law the defendants duly

excepted and exception was allowed by the Court.

Now, therefore, in furtherance of justice and
that right may be done the defendants present the

foregoing as their Bill of Exceptions in this cause

and pray that the same may be settled and allowed,

signed and certified, by this Court, in the manner
provided by law.

JULIEN A. HURLEY
J. G. RIVERS

Attorneys for Defendants.
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Service of the foregoing Am'd Bill of Exceptions

by receipt of a copy thereof is hereby acknowledged

this 18 day of Sept. 1935.

CHAS. E. TAYLOR
Attorney for Plffs.

Service of the foregoing as amended (p. 28, p.

28-a) by receipt of a copy thereof is hereby ac-

knowledged this 13 day of Nov. Nov. 2, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Sep. 18, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy.

Re-filed in the District Court Territory of Alaska,

4th Div. Nov. 13, 1935. E. A. Tonseth, Clerk. [55]

[Title of Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL.
To the Honorable Harry E. Pratt, District Judge:

The above named defendants, Chatham Gold

Dredging Company, a corporation, and Tom King,

feeling that they are aggrieved by the judgment

made and entered in the aforesaid cause on the

third day of May, 1935, do hereby appeal from said

judgment to the Circuit Court of Appeals for the

Ninth Circuit, for the reasons specified in the as-

signment of errors which is filed herewith, and they

pray that their appeal be allowed, that citation be
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issued as provided by law, directing that said ap-
peal be heard at San Francisco, California, fixing

the amount of the appeal bond, and that a transcript

of the record, proceedings, and papers on which said

judgment was based, duly authenticated, be sent to

the United States Circuit Court of Appeals for the
Ninth Circuit, sitting at San Francisco, California.

Dated at Fairbanks, Alaska, this 1st day of Aug.
1935.

JULIEN A. HURLEY,
J. G. RIVERS,

Attorneys for Defendants.

Service of the foregoing Petition by receipt of a
copy thereof is hereby acknowledged this 1st day of

Aug. 1, 1935.

CHAS. E. TAYLOR,
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Alton G. Nordale, Clerk, by E.

A. Tonseth, Deputy. [56]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Come now the above named defendants and allege

that the judgment of the above entitled Court, en-

tered in the above entitled cause on 3 May 1933, was
erroneous and unjust as to them and each of them,

and file with their petition for an allowance of an
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appeal the following assignments of error, on which

they will rely on said appeal, to-wit

:

(1) The Court erred in admitting in evidence,

over the objection of the defendants, the testimony

of the witness Luther C. Hess as follows:

*'Q. Do you remember the contents of the

lease? A. I do." Thereupon the witness testified

that the lease was from a man known as 'Shorty'

Parks,—S. E. Parks,—he was the owner of the

bench claim at that time. "Q. Who were the lessees'?

A. I wouldn't be certain whether the lease was

drawn in the name of the partnership, that is, the

Chatham Mining Company, or whether it ran to

Burns and Scrafford. I am of the impression that

it was to the Chatham Mining Company. Q. Do

you remember the terms of the lease?" To which

question the witness testified that the term of the

lease was for a long period, and "I have the im-

pression it was fifty years." "Q. What was the

consideration or rental? A. The rental considera-

tion was to have been fifty dollars a year,"

(2) The Court erred in refusing to grant the

motion of the defend- [57] ants to strike out all the

evidence of the witness Hess regarding the terms of

the lease for the reason that it was irrelevant, in-

competent, and immaterial, as no proper founda-

tion has been shown that the written instrument

itself was not available, which is the best evidence,

and for the further reason that all the evidence

by which plaintiffs are attempting to give the terms

of the lease is mere vague impression, shown by
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the witness to have been gained by him from merely
reading the lease once, years ago, and the only

competent evidence that can be given concerning

a lease of this kind is the actual terms, and the

evidence offered is insufficient to prove the instru-

ment.

(3) The Court erred in refusing to strike out

the answer of the witness Hess to the effect that it

(the mill building) was situated on the leasehold

of the company.

(4) The Court erred in admitting, over the ob-

jection of the defendants, the following testimony
of the witness Hess:

"Q. Did he say anything to you about that time
about it being the property of the Chatham Dredg-
ing Company. A. Xo sir. Mr. King didn't say any-
thing about it being the property of himself. I
know that I spoke of the mill as being the property
of Mrs. Burns and myself. It would be somewhat
difficult to say just what that conversation was. We
were talking about the destruction of the mill and
I told him that we had suffered a loss there. That
is, the cost of the mill had been between $14,000.00

and $15,000.00, and I figured that about $2,000.00
would put it in its original shape—condition. That
there was very little the matter with the mill, except
that the foundation was weakened. And he replied

that he didn't doubt at all but what it had cost

even more than that, and I talked to him about some
compensation. But he didn't commit himself, ex-
cept as he remarked that, if it could be put back
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as it originally was, lie would be willing to suffer

the loss himself of $500.00, Q. In that conversation,

Mr. Hess, did you give him to understand that you

were the owner of that mill? A. Why, certainly, I

spoke of it as 'our mill'. [58] Q. He didn't deny

it at that time? A. There was no intimation that

there was any question about the ownership of the

mill."

(5) The Court erred in refusing to strike out,

on motion of the defendants, the testimony of the

witness Herbert Miller relative to a conversation

that he had with Mr. Erwin, administrator of the

estate of Frank Elliott, as follows: "I had a con-

A^ersation with Mr. Erwin, after that year that I

did the assessment work. I took it up with Mr.

Burns and also with Mr. Hess. I am not sure, but

I think they had spoken to him before, but anyway

I had a talk with him and told him that, from then

on, I didn't think it was right for us to have

to do any more work or pay any cash for the use of

the mill, because w^e weren't using the mill. He
readily agreed with me not to charge us anything

more for the use of the property or not have to do

any more work unless the mill was used."

(6) The Court erred in admitting in evidence,

over the objection of the defendants, the following

testimony by the witness Miller:

''Q. Mr. Miller, was anything said between you

and Mr. Erwin at that time as to the probability

of your moving that mill? A. I told him that, if

we had to do any more work or pay money for
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the use of the millsite, that we had come to the

conclusion, that is Mr. Hess and Mrs. Burns, that

we would tear the mill down and move it off the

ground and store it until further use for it. He
said it would not be necessary to do that. Unless

we used the mill he wouldn 't demand any payment. '

'

(7) The Court erred in denying the motion of

the defendants for a judgment in their favor, after

the plaintiffs had rested their case in chief, as

follows: "I would like to move at this time for

judgment in favor of the defendants, as prayed for

in defendants' second amended answer, for the rea-

son that plantiffs have failed to prove that they

are the owners of the property which they allege

in their complaint was destroyed by fire."

(8) The Court erred, after the close of all the

testimony, in [59] refusing to grant the motion of

the defendants for a judgment in their favor, as

prayed for in their second amended answer, for the

reason that the plaintiffs had failed to prove that

they were the owners of a leasehold interest in and

to the said property on which said mill building

was located, as in their complaint alleged, and for

the further reason that the e\ddence of the plain-

tiffs in regard to said leasehold estate was merely

that of a vague impression and was not sufficient

in law to show that the plaintiffs had a leasehold

interest in and to said property, and that said testi-

mony as to there being a lease on said property

was merely a conclusion of the plaintiffs and was

not based on any evidence showing what the terms

of said lease were.
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(9) The Court erred in making Finding of Fact

No. 2, as set forth in the Findings of Fact and Con-

clusions of Law entered and filed herein as follows

:

''That, for many years prior and up to the 22nd

day of May, 1933, the ]3laintiffs, Lillian Blanche

Burns and Luther C. Hess, were joint owners and

in the peaceable possession of a four stamp quartz

mill, fully equipped with boiler, engine, stamps,

crusher, battery and all other parts and appliances

(except motor power) necessary and convenient for

the operation of such mill, all being situated in a

two story frame building belonging to said plain-

tiffs and situated on a portion of that certain placer

mining claim known and described as Bench claim,

opposite to and adjoining Creek claim No. Two (2),

First Tier, Right Limit of Chatham Creek in Fair-

banks Recording Precinct, Fourth Division of

Alaska. That the plaintiffs and their predecessors

in interest were lessees of that portion of said

placer mining claim upon which the said mill build-

ing was located- and were tenants of the owners of

said claim."

(10) The Court erred in making Finding of

Fact No. Six (6), as set forth in the Findings of

Fact and Conclusions of Law entered and filed

herein, as follows:

"The Court further finds that the value of the

said mill building [60] so destroyed was the sum

of One Thousand Dollars ($1,000.00), and that the

value of the quartz mill and machinery contained

therein and destroyed as aforesaid was Three Thou-
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sand Dollars ($3,000.00), and that by reason of the

negligence of the said defendants in failing and

neglecting to keep said fire under control, and in

allowing the same to spread to and around the mill

building of the plaintiffs and setting fire thereto;

that the plaintiffs were and are damaged in the

sum of Four Thousand Dollars ($4,000.00)."

(11) The Court erred in making the following

Conclusion of Law, as set forth in the Findings of

Fact and Conclusions of Law entered and filed

herein, as follows:

''Wherefore, the Court concludes as matters of

law, that plaintiffs are entitled to a judgment of

this Court against the defendants, Chatham Gold

Dredging Company, and Tom King, and each of

them, in the sum of Four Thousand Dollars

($4,000.00), and the costs of this action, including

a reasonable amount for attorney's fees together

with the costs and disbursements of this action, and

that judgment of this Court should issue accord-

ingly.

(12) The Court erred in rendering judgment in

favor of the plaintiffs and against the defendants.

(13) The Court erred in rendering judgment in

favor of the plaintiffs for the sum of four thousand

dollars and the costs of this action, together with

a reasonable amount of attorney's fees, to wit the

sum of Two hundred fifty dollars.

(14) The Court erred in making and entering

the judgment dated the third day of May, 1935.
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Wherefore

:

Defendants pray that said judgment be reversed

and the cause be remanded for a new trial in

accordance with law.

JULIEN A. HURLEY
J. G. RIVERS

Attorneys for Defendants. [61]

Service of the foregoing Assignments of Error

by receipt of a copy thereof is hereby acknowledged

this 1st day of Aug. 1935.

CHAS. E. TAYLOR,
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 1, 1935. Alton G. Nor-

dale, Clerk, by E. A. Tonseth, Deputy. [62]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
PLACE OF HEARING AND AMOUNT OF
COST AND SUPERSEDEAS BOND.

Now on this 2d day of August, 1935, being one

of the regular General Jan. term days of this

Court, this cause came on to be heard on the peti-

tion of the defendants, Chatham Gold Dredging

Company, a corporation, and Tom King, for an

appeal and fixing the place of hearing and the

amount of cost and supersedeas bond, and the Court
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being advised in the premises, hereby finds that

the amount involved in said suit is of a vahie in

excess of $1,000.00; and

Whereas it appears to the Court that a cost and

supersedeas bond on the appeal of this case should

be in the sum of five thousand dollars ($5,000.00),

to cover all costs and damages if appellants fail to

make good their plea, and that a good and sufficient

bond in said sum has been tendered by the defend-

ants with their petition for an appeal, which said

bond has been duly approved by this Court;

Now, therefore, it is ordered that said defend-

ants' appeal in said cause be, and it is hereby, al-

lowed to the United States Circuit Court of Appeals

for the Ninth Circuit, and that a certified tran-

script of the record, proceedings, orders, judgment,

testimony, and all other proceedings in said matter

on which said judgment appealed from is based,

be transferred, duly authenticated, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be heard at San Francisco, California

;

It is further ordered that, pending said appeal,

execution of the [63] judgment herein, of date of

the third day of May, 1935, be stayed.

Done at Fairbanks, in the Division and Territory

aforesaid, on this, the second day of August, 1935.

HARRY E. PRATT
District Judge.
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Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged this 1st day
of Aug. 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

Entered in Court Journal No. 19, Page 440.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug. 2, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy. [64]

[Title of Court and Cause.]

CITATION.

United States of America

Territory of Alaska

Fourth Judicial Division—ss.

The President of the United States of America to

Lillian Blanche Burns and Luther C. Hess,

and to their attorney, Charles E. Taylor,

Greeting

:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the City of San Fran-

cisco, State of California, within thirty days from

the date of this Citation, pursuant to an Order

allowing an Appeal made and entered on this day

in that certain cause in the District Court for the

Territory of Alaska, Fourth Judicial Division,

wherein it is entitled and mmibered "Lillian

Blanche Burns, and Luther C. Hess, Plaintiffs, vs.
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Chatham Gold Dredging Company, a corporation,

and Tom King, Defendants, No, 3745," to show

cause, if any there be, why the judgment rendered

in said cause on the 3d day of May, 1935, in favor

of the plaintiffs and against the defendants, should

not be corrected, set aside, and reversed, and why
speedy justice should not be done to the defendants

in that behalf.

Witness the Honorable Charles Evans Hughes,

Chief Justice of the Supreme Court of the United

States, on this 2d day of August, 1935.

Attest my hand and the Seal of the above-named

District Court, at Fairbanks, Alaska, on this 2d day

of August, 1935.

[Seal] HAEEY E. PRATT,
District Judge.

Entered in Court Journal No. 19, Page 440.

Service of the foregoing Citation b}^ receipt of a

copy thereof is hereby acknowledged this 1st day

of Aug., 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug. 2, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy. [65]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellants' attorney and for

good cause shown, it is ordered that the time, within
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which the record in this cause shall be filed with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of Califor-

nia, be, and it is hereby, enlarged up to and includ-

ing the eighteenth day of September, 1935.

Done at Fairbanks, in the Division and Territory

aforesaid, on this, the 2nd day of August, 1935.

HARRY E. PRATT
District Judge.

Entered in Court Journal No. 19, Page 441.

Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged this 1st day

of Aug., 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug. 2, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy. [66]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellants' attorney and for

good cause shown, it is ordered that the time, with-

in which the record in this cause shall be filed with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of Cali-

fornia, be, and it is hereby, enlarged up to and

including the thirtieth day of October, 1935.
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Done at Fairbanks, in the Division and Territory

aforesaid, on this, the thirteenth day of September,

1935.

HARRY E. PRATT
District Judge.

Entered in Court Journal No. 19, Page 480.

Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged this 13th day

of Sept., 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Sept. 13, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy. [67]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellants' attorney and for

good cause shown, it is ordered that the time, with-

in which the record in this cause shall be filed with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, at San Francisco. State of Cali-

fornia, be, - and it is hereby, enlarged up to and

including the sixth day of December, 1935.
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Done at Fairbanks, in the Division and Territory

aforesaid, on this the 28th day of October, 1935.

HARRY E. PRATT
District Judge.

Entered in Court Journal No. 20, Page 62.

Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged this 28th day

of Oct., 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs and Appellees.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Oct. 28, 1935. E. A.

Tonseth, Clerk. [68]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of the appellants' attorney and for

good cause shown, it is ordered that the time, with-

in which the record in this cause shall be filed with

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of Cali-

fornia, be, and it is, hereby extended up to and

including the twenty-eighth day of December, 1935.

Done at Fairbanks, in the Division and Territory

aforesaid, on this, the twenty-ninth day of Novem-

ber, 1935.

HARRY E. PRATT
District Judge.

Entered in Court Journal No. 20, Page 105.
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Service of the foregoing Order by receipt of a

copy thereof is hereby acknowledged this 29th day

of Nov., 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Nov. 29, 1935. E. A.

Tonseth, Clerk. [69]

[Title of Court and Cause.]

STIPULATION AS TO PRINTING RECORD.

It is hereby stipulated that, in printing the record

to be used in hearing the appeal taken in the above

entitled cause, the title of the Court and cause

shall be printed on the first page of the record, and

that, thereafter, it may be omitted and in place

thereof the words ''Title of Court and Cause" be

inserted; also, that all indorsements on all papers

may be omitted, except the Clerk's filing marks

and the admission of service thereof.

Dated at Fairbanks, Alaska, on this 1st day of

Aug., 1935.

JULIEN A. HURLEY
Attorney for Appellants.

CHAS. E. TAYLOR
Attorney for Appellees. [70]
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[Title of Court and Cause.]

SUPERSEDEAS BOND ON APPEAL.

Know all men by these presents that we, Chat-

ham Gold Dredging Company, a corporation, and

Tom King, defendants, as principals, and Albert

F. Bernard and Walter Skof as sureties, are held

and firmly bound unto the above named plaintiffs

in the penal sum of five thousand dollars, to be

paid to said plaintiffs, their heirs, executors, ad-

ministrators, successors in interest, and assigns, for

the payment whereof, well and truly to be made,

we hereby bind ourselves, our heirs, executors, ad-

ministrators, successors in interest, and assigns,

firmly by these presents.

Sealed with our seals and dated this 27th day of

July, 1935.

The condition of the foregoing obligation is such

that, whereas the above named defendants have

taken an appeal in the above entitled cause to the

United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment rendered

in said cause on the third day of May, 1935, by the

above entitled Court, and supersedeas and cost bond

has been duly fixed at the sum of five thousand dol-

lars ($5,000,00) ; now, therefore, if the above named
defendants shall prosecute said appeal to effect

and answer all damages and costs that may be

adjudged against them if they fail to make good



98 Chatham Gold Dredging Co.

their plea, then this obligation shall be void; other-

wise, to remain in full force, effect and virtue. [71]

CHATHAM GOLD DREDGING
[Corporate Seal] COMPANY, a corporation,

[Seal] By HELMER JOHNSON
[Seal] TOM KING

Principals.

[Seal] ALBERT F. BERNARD
[Seal] WALTER SKOF

Sureties.

United States of America

Territory of Alaska—ss.

Albert F. Bernard and Walter Skof, being first

duly sworn according to law, each for himself and

not one for the other on his oath deposes and says:

I am a resident of the Fourth Judicial Division

of the Territory of Alaska; I am not an attorney

or counselor at law, marshal, clerk, commissioner,

or other officer of any Court ; I am worth the sum
of five thousand dollars ($5,000.00), over and above

all my just debts and obligations, in property not

exempt from execution, situate within the Territory

of Alaska.

ALBERT F. BERNARD
WALTER SKOF

Subscribed and sworn to before me this 27th day

of July, 1935.

[Notarial Seal] JULIEN A. HURLEY
Notary Public in and for the Territory of Alaska.

My Commission expires 12 June, 1937.
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The foregoing bond and the sufficiency of the

sureties thereon are hereby approved on this 2nd

day of August, 1935.

HARRY E. PRATT
District Judge.

Service of the foregoing Bond by receipt of a

copy thereof is hereby acknowledged this 1st day

of Aug. 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug. 2, 1935. Alton G.

Nordale, Clerk, by E. A. Tonseth, Deputy. [72]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To E. A. Tonseth,

Clerk of the above entitled Court:

You will please prepare transcript of record in

the above entitled cause, to be filed in the office of

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, sitting in San Fran-

cisco, California, upon the appeal heretofore per-

fected to said Court, and include therein the follow-

ing papers and records, to wit:

(1) Complaint.

(2) Second amended answer.

(3) Reply.

(4) Objections to proposed findings of fact and

conclusions of law.
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(5) Minute order approving findings as pre-

sented by plaintiffs.

(6) Findings of fact and conclusions of law.

(7) Minute order extending time to file motion

for new trial and granting exception.

(8) Minute order extending time and fixing

amount of supersedeas.

(9) Amended bill of exceptions.

(10) Petition for allowance of appeal.

(11) Assignments of error.

(12) Order allowing appeal and fixing time and

place of hearing and amount of costs and

supersedeas bond.

(13) Citation.

(14) Orders extending time to file record and

docket cause.

(15) Stipulation as to printing of record,

(16) Supersedeas bond on appeal.

(17) Praecipe for transcript of record.

This transcript is to be prepared as required by

the law and the rules and orders of this Court and

of the Circuit Court of Appeals for the Ninth Cir-

cuit, and is to be forwarded to said Court at San

Francisco, California, so that it will be docketed

therein on or before the twenty-eighth day of De-

cember, 1935, pursuant to the orders of this

Court. [73]

Dated at Fairbanks, Alaska, on this the seventh

day of December, 1935.

JULIEN A. HURLEY
J. G. RIVERS

Attorneys for Appellants.
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Service of the foregoing praecipe for transcript

of record, by receipt of copy thereof, is hereby

acknowledged, this 7th day of December, 1935.

CHAS. E. TAYLOR
Attorney for Appellees.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Dec. 7, 1935. E. A. Ton-

seth. Clerk. [74]

[Title of Court and Cause.]

CERTIFICATE OF CLERK OF THE DIS-

TRICT COURT TO TRANSCRIPT OF
RECORD.

I, E. A. TONSETH, Clerk of the District Court

for the Territory of Alaska, Fourth Judicial Divi-

sion, do hereby certify that the foregoing, consist-

ing of 74 pages, constitutes a full, true and correct

transcript of the record on appeal in cause No.

3745, entitled: Lillian Blanche Burns, and Luther

C. Hess, plaintiffs, vs. Chatham Gold Dredging

Company, a corporation, and Tom King, defend-

ants, and was made pursuant to and in accordance

with the Praecipe of the defendants and appellants,

filed in this action, and by virtue of the said Appeal

and Citation issued in said cause, and is the return

thereof in accordance therewith, and

I do further certify that the Index thereof, con-

sisting of page "a" is a correct index of said Tran-

script of Record, and that the list of attorneys, as

shown on page *'b", is a correct list of the attorneys
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of record ; also that the cost of preparing said tran-

script and this certificate, amounting to $14.60, has

been paid to me by counsel for. appellants in this

action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 11th

day of December, 1935.

[Seal] E. A. TONSETH
Clerk, District Court,

Territory of Alaska, 4th Division.

[Endorsed]: No. 8081. United States Circuit

Court of Appeals for the Ninth Circuit. Chatham

Gold Dredging Company, a corporation and Tom
King, Appellant, vs. Lillian Blanche Burns, and

Luther C. Hess, Appellee. Transcript of Record.

Upon Appeal from the District Court of the United

States for the Territory of Alaska, Fourth Division.

Filed December 26, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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[Title of Court and Cause.]

JUDGMENT
This cause having been regularly brought on for

trial on the 7th, 9th, 13th, 14th, 18th and 19th days

of February 1935, before the above Court without a

jury upon the Complaint, the Second Amended An-

swer of the defendants and the plaintiffs' Reply

thereto; the plaintiffs appearing by their attorney,

Chas. E. Taylor, and the defendants appearing by

their attorney, Julien A. Hurley, Esq.

And the Court having made and tiled herein its

Findings of Fact and Conclusions of Law from

which it appears that plaintiffs are entitled to a

Judgment against the defendants, and each of them,

in the sum of Four Thousand Dollars ($4000.00)

and the costs and disbursements of this action,

including a reasonable amount for attorney's fees.

NOW, THEREFORE, the Court being fully ad-

vised in the premises, IT IS ORDERED AND
ADJUDGED that the plaintiffs Lillian Blanche

Burns and Luther C. Hess have and recover from

the defendants, Chatham Gold Dredging Company,

a corporation, and Tom King, and each of them, the

simi of Four Thousand Dollars ($4000.00), together

with the costs and disbursements of this action, in-

cluding a reasonable amount for attorney's fees

hereby fixed by the Court at the further sum of

$250.00, and that execution issue therefor.

Dated: Fairbanks, Alaska, May 3d, 1935.

E. COKE HILL
District Judge
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Due service hereof admitted this 25 April 1935.

JTJLIEN A. HURLEY
(G) Attorney for

Entered in Court Journal No. 19, Page 346 May 3,

1935.

[Endorsed] : Lodged Apr. 30 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Filed in the District Court Territory of Alaska,

4th Div. May 3, 1935. N. H. Castle, Clerk, by E. A.

Tonseth, Deputy.

[Title of Court and Cause.]

ORDER APPROVING AND ALLOWING
BILL OF EXCEPTIONS.

Be it remembered that, upon July 15, 1935, the

above named defendants lodged with the clerk of

this Court their proposed bill of exceptions for

settlement and allowance, which said proposed bill

of exceptions was served and filed within the time

allowed by law and the rules and orders of the

Court; that thereafter and on August 16, 1935, the

plaintiffs filed their objections to said proposed bill

of exceptions, which said objections came on for

hearing on September 13, 1935, and the same were

overruled in part and sustained in part ; that there-

upon and upon September 18, 1935, the defendants

filed their amended bill of exceptions, to which the

plaintiffs, on October 23, 1935, proposed amend-

ments, one of which amendments was allowed by the

Court on October 30, 1935, and said amendment so

allowed was incorporated in said amended bill of

exceptions and constitutes page 28-a thereof.
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Now, therefore, on this 13th day of November,

1935, the Court, from an examination of said bill

of exceptions and from the arguments heard upon

the objections filed and the amendments proposed

thereto, being fully advised, does hereby order, ad-

judge, and certify that the foregoing bill of excep-

tions, consisting of thirty-five pages, contains all

the evidence, testimony, and exhibits introduced and

given on the trial of said cause as to the estate,

title, leasehold interest, and right of possession of

said plaintiifs in and to the property on which the

mill building of plaintiffs was built, to wit. No.

Two, first tier, right limit of Chatham Creek, Fair-

banks Recording District, Territory of Alaska, and

also as to their title, estate, and interest in and to

said mill building and the contents thereof, as well

as the objections and exceptions made and taken

during the trial as to the admissibility and refusal

of said e\ddence pertaining thereto and the rulings

made by the Court thereon.

It is further ordered and adjudged that said bill

of exceptions has been filed within the time allowed

by law and the rules and orders of this Court, and

the same is hereby approved, allowed, and settled

as the bill of exceptions in the above entitled cause

and is made a part of the record herein.

Done at Fairbanks, Alaska, on this, the 13th day

of November, 1935.

HARRY E. PRATT,
District Judge.

Due service of the foregoing Order admitted this

13th day of Nov. 1935.

CHAS. E. TAYLOR,
Atty. for Plaintiffs.
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[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4tli Div. Nov. 13, 1935. E. A. Ton-

seth, Clerk.

Entered in Court Journal No. 20, Page 87.

Certified Copy

United States of America,

4th Division, District of Alaska.—ss.

I, E. A. TONSETH, Clerk of the United States

District Court in and for the 4th Division, District

of Alaska, do hereby certify that the annexed and

foregoing are true and fnll copies of the original

JUDGMENT and ORDER APPROVING AND
ALLOWING BILL OF EXCEPTIONS in Cause

No. 3745, Lillian Blanche Burns and Luther C.

Hess, Plaintiffs vs. Chatham Gold Dredging Com-

pany, a corporation, and Tom King, Defendants,

now remaining among the records of the said Court

in my office.

IN TESTIMONY WHEREOF, I have here-

unto subscribed my name and affixed the seal of the

aforesaid Court at Fairbanks, Alaska this 5th day

of February, A. D. 1936.

[Seal] E. A. TONSETH, Clerk.

By KATHERINE D. NORDALE,
Deputy Clerk.

[Endorsed]: No. 8081. United States Circuit

Court of Appeals for the Ninth Circuit. Received

Feb. 20, 1936. Paul P. O'Brien, Clerk.

[Endorsed]: No. 8081. United States Circuit

Court of Appeals for the Ninth Circuit. Filed Apr.

15, 1936. Paul P. O'Brien, Clerk.
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At a Stated Term, to wit : The October Term A. D,

192 , of tlie United States Cirenit Court of

Appeals for the Ninth Circuit, held in the Court

Room thereof, in the City and County of San

Francisco, in the State of California, on

the day of in the

year of our Lord one thousand nine hundred

and twenty-

Present- CURTIS D. WILBUR, Senior Circuit

Judffe. Presiding-, Honorable FRANCIS A.

GARRFCHT. Circuit Tudffe. Honorable CLIF-
TON MATHEWS, Circuit Judge.

TTitle of Cause.]

ORHFR GRANTING PETITION FOR CER-
TIORARI FOR DIMINUTION OF REC-
ORD, AND SUBMITTING CAUSE.

Upon ornl motion of Mr, J. Joseph Sullivan,

counsel for appellant, and stipulation of counsel for

respective parties, and good cause therefor appear-

ing, and by direction of the Court, IT IS OR-

DERED that petition of appellant for certiorari

for diminution of record be, and hereby is granted,

and that the certified copy of judgment of the Dis-

trict Court herein and certified copy of order of

District Judffe settling the bill of exceptions be,

and they hereby are made a part of the transcript

of record.

FURTHER ORDERED, on motion of Mr.

J. Joseph Sullivan, the appeal in above cause sub-

mitted to the court for consideration and decision,

on briefs on file.
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